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3 
In the District Court of the United States for 
the Northern District of California, Northern 
Division 
No. 6532 


JAMES V. McCONNELL and MARGOT MUR- 
PHY McCONNELL, 
Plaintiffs, 
VS. 


PICKERING LUMBER CORPORATION, a Cor- 
poration, DOE ONE, DOE TWO, and DOE 
THREE, 

Defendants. 


COMPLAINT 


Plaintiffs complain of defendants, and each of 
them, and for cause of action allege: 


I. 

The jurisdiction of this court is invoked under the 
provisions of Title 28 U.S.C.A., Section 1332. Plain- 
tiffs are citizens of the State of New York. Pick- 
ering Lumber Corporation is a corporation incorpo- 
rated under the laws of the State of Delaware. The 
matter in controversy exceeds, exclusive of interest 
and costs, the sum of Three Thousand Dollars 
($3,000.00). 

II. 

Plaintiffs James V. McConnell and Margot Mur- 
phy McConnell, at all times hereinafter mentioned 
were, and they now are, husband and wife. On 
April 10, 1946, and all times mentioned herein prior 
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thereto, plaintiff Margot Murphy McConnell was 
the owner of an undivided fractional interest in 
certain lands in Tuolumne County, California, com- 
monly known as the McArthur and Ducey lands, 
together with the timber thereon. 


Tie 
The true names and capacities, whether corporate, 
associate or otherwise, of defendants Doe One, Doe 
Two and Doe Three are unknown to plaintiffs and 
plaintiffs therefore designate them by such fictitious 
names and when their true names are discovered this 
complaint will be amended accordingly. 


IV. 

Pickering Lumber Corporation (hereinafter some- 
times referred to as “‘defendant corporation’’) is a 
corporation organized and existing under and by 
virtue of the laws of the State of Delaware, with 
principal offices and place of business in Kansas 
City, Missouri. Said corporation at all times herein 
mentioned has been, and it now is, transacting 
business in California, and has designated D. H. 
Steinmetz, Standard, California, as its agent in 
California for the service of process. At all times 
mentioned herein defendant corporation has been 
and it now is, engaged in the business of purchasing, 
cutting, milling, selling and distributing timber and 
lumber. In the contract attached hereto as Exhibit 
A, plaintiffs are designated as ‘¢Seller”’ or ‘‘Sellers’’ 
and defendant corporation 1s designated as ‘‘Pur- 


chaser.”’ 
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Vi 

On the 10th day of April, 1946, defendant cor- 
poration made and entered into a written agree- 
ment with plaintiffs, in the above-entitled District 
and Division, concerning the acquisition by defend- 
ant corporation of plaintiffs’ undivided fractional 
interest in said McArthur and Ducey lands and 
timber. A true copy of said agreement, with its 
attached Schedules A and B, is annexed hereto, 
marked ‘‘Exhibit A’’ and by this reference incor- 
porated herein. Said lands consist of 154 parcels 
of 40 acres, or approximately 40 acres, each, and 
aggregate 6,172.60 acres, lying in the County of 
Tuolumne, State of California, and at the time of 
the negotiation of the aforesaid agreement said 
lands were held in undivided ownership as follows: 

John F. Ducey, Detroit, Michigan—494.8/1360 
undivided fractional interest, or the equivalent of 
approximately 2245.402 acres if divided. 

Pickering Lumber Corporation (a defendant 
herein )—272/1360 undivided fractional interest, or 
the equivalent of approximately 1234.336 acres if 
divided. 

Margot Murphy McConnell (a plaintiff herein), 
New York, New York—248.2/1360 undivided frac- 
tional interest, or the equivalent of approximately 
1126.33 acres if divided. 

Robert A. McArthur, Detroit, Michigan—130/1360 
undivided fractional interest, or the equivalent of 
approximately 589.94 acres if divided. 

Percy A. McArthur, Detroit, Michigan—117/1360 
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undivided fractional interest or the equivalent of 
approximately 530.946 acres if divided. 

Ernest H. Fontaine, Jr., Trustee, Detroit, Michi- 
gan—85/1360 undivided fractional interest, or the 
equivalent of approximately 385.73 acres if divided. 

Lawrence L. Brotherton, Detroit, Michigan— 
13/1360 undivided fractional interest, or the equiva- 
lent of approximately 58.994 acres if divided. 


VI. 

Section 10 of the agreement between plaintiffs 
and defendant corporation (Exhibit A) provides as 
follows: 

‘“10-(A) Should Purchaser at any time prior 
to July 1, 1950, acquire the 494.8/1360 fractional 
interest of John F. Dusey in the property listed in 
Schedule A from him, his heirs or assigns or repre- 
sentatives, directly or indirectly, or at a partition 
sale of all the property described in Schedule A at 
a price higher than that provided herein for Sellers’ 
interest, then Purchaser and Sellers hereby agree 
that the price provided in this contract for the 
Sellers’ interest shall forthwith be adjusted upward 
by the amount necessary to make up the difference. 
Such additional amount shall be paid by Purchaser 
to Sellers as follows: 

(a) The additional amount due on all 
deeds taken up by Purchaser under this agree- 
ment prior to the date of purchase of such 
John F. Ducey interest shall be paid by Pur- 
chaser to Escrow Agent for the account of 
Sellers within 15 days; 
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‘‘(b) The additional amount due on deed 
or deeds remaining in the possession of Escrow 
Agent at date Purchaser acquired the John F. 
Ducey interest shall be paid by Purchaser to 
Escrow Agent for the account of Sellers when 
Purchaser calls on Escrow Agent for delivery 
of any or all such remaining deeds. 


‘‘(B) The Purchaser further agrees with the 
Seller that, in the event it should purchase the said 
John I’. Ducey interest at any time on or before 
July 1, 1950, that it will, within fifteen (15) days 
after making said purchase mail to the address of 
the Seller, notice of said purchase and the terms 
and conditions of same.’’ 


VII. 

During the month of February, 1949, plaintiffs 
discovered that theretofore and on or about De- 
cember 9, 1947, defendant corporation had acquired 
the 494.8/1360 fractional interest of John F. Ducey 
in and to certain parcels of said McArthur and 
Ducey lands (which parcels, plaintiffs have since 
learned, amounted to 40 parcels aggregating 1599.22 
acres), at a price greatly in excess of the price of 
seventy-five dollars ($75.00) per acre heretofore 
paid to plaintiffs for their fractional interest 
therein. Plaintiffs have been unable to ascertain 
the exact price per acre paid by defendant corpo- 
ration to said John FE’. Ducey, but believe said price 
to be approximately One Hundred Fifty Dollars 
($150.00) per acre. Plaintiffs have done all things 
required to be done by them under the terms of 
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their said agreement with defendant corporation 
(Exhibit A) and allege that defendant corporation, 
in accordance with the provisions of said agreement, 
owes plaintiffs an amount of money equal to the 
difference between the price of Seventy-five Dol- 
lars ($75.00) per acre heretofore paid by defendant 
corporation to plaintiffs and the higher price per 
acre heretofore paid by defendant corporation in 
acquiring said interest of said John F. Ducey, to- 
gether with interest thereon from the time said 
amount or amounts should have been paid to 
Escrow Agent for the account of plaintiffs as re- 
quired by said agreement (Exhibit A). 


Vie 

Defendant corporation has never notified plain- 
tiffs of its said purchase of said John F. Ducey’s 
interest as provided in subparagraph (B) of para- 
graph 10, quoted in Paragraph VI of this com- 
plaint, and has never paid any additional amount 
or amounts to the Escrow Agent for the account of 
plaintiffs, as provided in subparagraphs (a) and 
(b) of said paragraph 10-(A). 


xe 

Plaintiffs are informed and believe and therefore 
allege defendant corporation rests its contention 
that it does not owe plaintiffs any amount or 
amounts of money under the terms of said para- 
evaph 10, set forth in Paragraph VI of this com- 
plaint, upon the elaim that the language of said 
paragraph 10 relieves it from the obligation to pay 
any additional amount to plaintiffs because it did 
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not acquire, prior to July 1, 1950, the 494.8/1360 
fractional interest of said John I’. Ducey in all 154 
parcels of the said McArthur and Ducey lands, but 
only in 40 parcels thereof. 


X. 

Plaintiffs deny that the language of the said para- 
graph 10 of Exhibit A can be interpreted to excuse 
defendant corporation from paying to plaintiffs an 
amount equal to the difference between the price of 
Seventy-five Dollars ($75.00) per acre paid to plain- 
tiffs and the higher price per acre paid by the de- 
fendant corporation to said John FEF. Ducey, and 
assert that the provisions, properly read, state that 
should defendant corporation, at any time prior to 
July 1, 1950, acquire the 494.8/13860 fractional in- 
terest of said John F. Ducey in all or in any par- 
eels of the said lands at a higher price per acre 
than the price of Seventy-five Dollars ($75.00) per 
acre, then the said price of Seventy-five Dollars 
($75.00) per acre should be forthwith adjusted up- 
ward by the amount necessary to make up the dif- 
ference. 

Gk. 

If the language of paragraph 10-(A) quoted in 
Paragraph VI of this complaint is susceptible of 
the interpretation now placed upon it and now 
relied upon by defendant corporation, then the said 
language, so interpreted, does not truly express 
the intention of the parties thereto at the time of 
the execution of said agreement. 
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In this regard plaintiffs allege: 

1. Prior to the execution of said agreement de- 
fendant corporation, acting by and through its then 
president, Ben J ohnson, informed plaintiffs that 
defendant corporation wanted to purchase the frac- 
tional interest of said John I’. Ducey in all of said 
lands and the fractional interest of each other co- 
owner in all of said Jands, and that defendant cor- 
poration never would purchase, nor consider the 
purchase of, the fractional interest of said John F. 
Ducey, nor of any other of the co-owners, in any 
particular parcel or parcels of said lands nor any 
fractional interest in less than all of said lands. 
Plaintiffs believed said statements and at no time 
thereafter during the negotiations leading up to 
the execution of said agreement, which negotiations 
occurred over a period of several months, did the 
parties thereto consider nor discuss the purchase by 
defendant corporation of the fractional interest of 
said John F. Ducey, nor of any other co-owner, in 
only a part of said lands, nor the price to be paid 
plaintiffs in the event defendant corporation should 
thereafter acquire the fractional interest of said 
John F. Ducey in only a part of said lands. De- 
feadant corporation prepared the written agree- 
ment (Exhibit A), including the language of para- 
graph 10-(A) thereof, and submitted the same to 
plaintiffs for their signature, and plaintiffs signed 
said agreement in the belief that it truly expressed 
the intentions of each party thereto. Plaintiffs there- 
fore allege that Exhibit A was executed under a 
mutual mistake of each party thereto as to the 
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meaning and effect of paragraph 10 thereof in the 
event defendant corporation should acquire, on or 
before July 1, 1950, the fractional interest of said 
John F. Ducey in a part or parts of, but less than 
all of, said lands. 


2. In the event said agreement was not executed 
under a mutual mistake of each party thereto as 
alleged in subparagraph 1. above, then and in that 
event, said agreement was executed under a mistake 
of plaintiffs as alleged in subparagraph 1. above, 
which defendant corporation at the time of exe- 
eution thereof knew or suspected; at all times men- 
tioned herein prior to the execution of said agree- 
ment defendant corporation knew or suspected that 
plaintiffs were unwilling to dispose of their frac- 
tional interest in said lands and to place in escrow 
deeds thereto for future delivery during the period 
from April 10, 1946, to July 1, 1950, at a price of 
Seventy-five Dollars ($75.00) per acre, unless they 
should receive as additional consideration therefor 
the difference in price between Seventy-five Dollars 
($75.00) per acre and any higher price per acre 
provided in any agreement between defendant cor- 
poration and said John I. Ducey by which defend- 
ant corporation should acquire prior to July 1, 1950, 
the fractional interest of said John F. Ducey in all 
of or in any part or parts of said lands; and at the 
time of the execution of said agreement defendant 
corporation knew or suspected that plaintiffs would 
not execute said agreement if the language of para- 
graph 10-(A) thereof were susceptible of the inter- 
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pretation now placed upon it and now relied upon, 
by defendant corporation, namely, that paragraph 
10 thereof should not apply in the event defendant 
corporation, at any time prior to J uly 1, 1950, should 
acquire the fractional interest of said John I. Ducey 
in a part of, but less than all of, said lands. 


Wherefore, plaintiffs pray judgment against the 
defendant corporation as follows: 


1. That the court declare that plaintiffs are en- 
titled, under the terms of the agreement (Exhibit 
A) to receive from the defendant corporation such 
amount or amounts of money as may be found 
necessary to make up the difference between the 
price of Seventy-five Dollars ($75.00) per acre at 
which defendant corporation acquired plaintiffs’ 
interest, and the higher price per acre at which de- 
fendant corporation acquired the interest of said 
John F. Ducey, in certain parcels of said lands, to- 
gether with interest thereon from the time the same 
should have been paid in accordance with the terms 
set forth in subparagraphs (a) and (b) of para- 
evaph 10-(A) of said agreement. 


9 That if the language of the contract does not 
smean what plaintiffs claim 1t means, as stated 1n 
Paragraph X of this complaint, that by decree of 
this court the aforesaid agreement be reformed to 
conform with the actual agreement of the parties 
as alleged 1n Paragraph X of this complaint by the 
addition of the words amgr@t. setter: mule word 
‘in’? and preceding the words ‘‘the property listed”’ 
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in the third line of paragraph 10-(A) of said 
agreement. 


3. That the court decree that under the said 
agreement so reformed defendant corporation owes 
plaintiffs such amount or amounts of money as may 
be found necessary to make up the difference be- 
tween the price of Seventy-five Dollars ($75.00) per 
acre at which defendant corporation acquired plain- 
tiffs’ interest, and the higher price per acre at 
which defendant corporation acquired the interest 
of said John F.. Ducey, in a part of said lands, to- 
gether with interest thereon from the time the same 
should have been paid in accordance with subpara- 
graphs (a) and (b) of paragraph 10-(A) of said 
agreement. 


4. For interest, costs of suit, and such and 
other and further relief as to the court may seem 


proper. 
/s/ HERBERT BARTHOLOMEW, 


/s/ PEMBROKE GOCHNAUER. 


EXHIBIT A 


An Agreement to Purchase and Sell entered into 
between Pickering Lumber Corporation, hereinafter 
referred to as Purchaser, and Margot Murphy 
McConnell and James V. McConnell, her husband, 
hereinafter referred to as Seller. 

The date of this agreement is July 1, 1945. 

The Sellers warrant that they own 248.2/1360 
fractional interest in the McArthur and Ducey lands 
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in Tuolumne County, California as set out in 
Schedule ‘‘A’’ attached and agree to sell all their 
rights, title and interest therein at the rate of 
$75.00 per acre, or a total consideration of $84,- 
474.87. 


Terms: 

(a) 20% ($16,894.97) is to be paid in cash to 
the Escrow Agent at the time of the closing of the 
transaction, delivery of the deeds and title insur- 
ance and signing of the Escrow Agreement. 

(b) As to the balance, $67,579.90, payment 1s 
to be completed on or before July J, 1950, and at 
not less than the rate of $13,515.98 on or before 
July 1, 1946-1947-1948-1949-1950. The Purchaser 
shall have the right to deposit with the said Escrow 
Agent at any time any sums that Purchaser may 
wish to deposit in addition to the minimum pay- 
ments required as above set forth. In the event 
the Purchaser should deposit with said Kscrow 
Agent any sum 1n excess of the minimum payments 
above set forth, such excess shall be credited toward 
the payment falling due for the next or succeeding 
years. 

No interest is to be paid on the deferred deeds. 

The Bank of America is to act as Escrow Agent 
under the transaction. 

Twenty-five (25) deeds covering various parcels 
of the lands as selected by the Purchaser are to be 
deposited with the Escrow Agent and the full con- 
sideration for each deed shall be arrived at as stated 
above, less the 207% thereof paid in advance as 


specified above. 
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The Purchaser shall have the right to take up any 
deed it may select from the Escrow Agent and the 
Escrow Agent shall promptly deliver such deed to 
the Purchaser when there is a sufficient eredit in 
Escrow Agent’s hands to cover the payment spe- 
ecified for such deed. 


Other Conditions: 

1. The Purchaser will pay at its expense all 
taxes on the property involved for the fiscal year 
beginning July 1, 1945, and agrees to pay promptly 
the installments of future taxes when due. 


2. The Sellers agree to warrant the title and 
furnish title policy at their expense, but the Pur- 
chaser agrees that the Escrow Agent may make 
the initial cash payment of 20% specified under 
‘*Terms (a)’’ in advance of the delivery of the title 


policy. 

3. The grazing rights on all the lands embraced 
in this deal are granted to the Purchaser, beginning 
with the year 1946. 


4. The contract will specify the valuation of and 
the balance due for taking up each deed. 


o. No timber shall be cut off the lands described 
in any of the deeds covered by this contract until 
the Purchaser has received from the Escrow Agent 
the deed covering the land from which the timber 
is to be cut. 


6. The Sellers will agree in the contract and/or 
in the Short Form of Agreement to convey rights- 
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of-way and easements to locate, construct, use and 
operate over, on, and across the land of the Seller 
described in the deferred deeds, such roads, rail- 
roads, skid roads, logging roads, camps and other 
facilities as may be reasonably necessary in con- 
nection with Purchaser’s lumber and logging 
operations. 


7. Copy of this contract, together with the deeds 
referred to herein shall be escrowed with the Bank 
of America at the Sellers’ expense. 


8. Appropriate Short Form of Agreement shall 
be executed covering the transactions. 


9. Revenue Stamps on each deed to be canceled 
at expense of Seller at the time such deed is de- 
livered to Pickering Lumber Corporation. 


10-(A). Should Purchaser at any time prior 
to July 1, 1950, acquire the 494.8/1360 fractional 
interest of John F. Ducey in the property listed in 
Schedule A from him, his heirs or assigns or repre- 
sentatives, directly or indirectly, or at a partition 
sale of all the property described in Schedule A 
at a price higher than that provided herein for 
Sellers’ interest, then Purchaser and Sellers hereby 
agree that the price provided in this contract for the 
Sellers’ interest shall forthwith be adjusted upward 
by the amount necessary to make up the difference. 
Such additional amount shall be paid by Purchaser 
to Sellers as follows: 

(a) The additional amount due on all 
deeds taken up by Purchaser under this agree- 
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ment prior to the date of purchase of such 
John F. Ducey interest shall be paid by Pur- 
chaser to Escrow Agent for the account of 
Sellers within 15 days; 

(b) The additional amount due on deed or 
deeds remaining in possession of Escrow Agent 
at date Purchaser acquired the John F. Ducey 
interest shall be paid by Purchaser to Escrow 
Agent for the account of Sellers when Pur- 
chaser calls on Escrow Agent for delivery of 
any or all such remaining deeds. 


(B). The Purchaser further agrees with the 


Seller that, in the event it should purchase the said 
John F. Ducey interest at any time on or before 
July 1, 1950, that it will, within fifteen (15) days 
after making said purchase, mail to the address of 
the Seller, notice of said purchase and the terms and 
conditions of same. 


Signed 6 April 1946. 


/s/ MARGOT MURPHY 
McCONNELL, 


JAMES V. McCONNELL, 
By /s/ JOHN L. McCORMICK, 
Attorney. 
Signed 10 April 1946. 


PICKERING LUMBER 
CORPORATION, 


By BEN JOHNSON, 
President. 
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‘“Sehedule A”’ 


Description of McArthur & Ducey Lands in 
Tuolumne County, California 


Description Acreage 
(ao eN] Reel E. 

CMMI se erence ree 37.45 
GI aI) es ge ee 40 
CHPWMNIE) OE: eg ie ee 40 
NUNN ee. ee ee 37.39 
NWN oe. ee ee 37.25 
GVA NIV oo. eae Seen cee 40 
GIB NIW) hens be eee 40 
NG SNVe. . 5. . Ce. Se ee 40 
NN. gee ee es oe 40 
Nik Chae eee ae 40 
NAW SESS Seo i ee 40 
Gan) oo ca oo Ol ee 40 

cleo. P= NUWNGW «ose ee ee 37.14 
NWN ee ee Sigil 
INGE, CUR Ve ee @ ee > 40 

Sp) NC ee ee Om 36.96 
UNAM 1) ee SR ee 36.69 
SO UTE IND eR 0 OME acest cic t © < 40 
NEEUGUYN. 2 See oo: - + > a 40 
GNI INN ee ace edt cac i 40 
<1 Ct a eames Pe 40 
NOISII  ee ye e 40 

ee Saimin ce 40 


See er rent = oe 40 
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Description Acreage 

pee. UNE SAY ........, ee 40 
SS So eee ea ee 40 

SE tw o......... 40 
INGE eee as, chs oh Ae 40 

eee LO— SV NU 2.2... cig. ence vow ee 40 
SS) JER 3, A a 40 

SEMIN reece es wae 40 

NI, RS) See 40 

SEIS \ UVa. 1s A 40 

i Spgs! Oe so ea 40 
Sc a ei es 40 

eee NG NU... ee ee 40 
Se... | 40 

Sie ING 4 2. See 40 

ISU DA Rs co a 40 

Savvy NV .... 2. oe... 40 

SUD) IS Gee 40 

INDE to ets ora, eae ee 40 

INV SW ..c20 ea, Se. «256 40 

ID See eo os See 40 
oS ese 40 

SW SH... 2 2a... 40 

40, [PESO ORS ee 0 eee 40 
Sp Mee coo). en 40 

SRW. SON. 2 ee ee. ees... 40 

SRS Ta oo ho er 40 

NODS eee eee er: 40 

NY SiH pee ee eg ee 40 
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Description Acreage 
Seesis = Ni Nis s). . a ... eee 40 
NY ONG). ae WR es 40 
Sn IND 2.60%. ee. GR. ce 40 
Sid Nga... ie eee oe ae 40 
IND INDY cc... 2. ee ee Se 40 
INIA. Pape eee eee ce 40 
SONA... oo ces ee 40 
SH NG as oh ote Sumo See 40 
NI OY tee: eee ae 40 
INAV ISIE) 2 2). oe ee 40 
CW iGiR) . ono a ee ee 40 
SUR CU. en ie ee eee 40 
Sieg: 14-3 WV GNM). 22 2 es OR 40 
OVNI PRIME: «54 oatece Syeerge Mie Sue cme 40 
NWS INN) es occ ae ae 40 
COVA NIN 3 cas oso ee 40 
Ga) INI 0. ee 40 
NWN, 2. ooo ee ee 40 
5 SIN Mie asec hee 40 
lec, (i-=NE NE... 42-- oeeee eee ee 40 
NW UNM) cs. ee Be 40 
SMM aNG 3c. ee ee 40 
POI. occ ee ae 40 
m5 Nedved Be 
Seater ee 40.05 
Grey INV o..5.2---- eee 40 
SUNN .cqcc<.- ++. Ere. oem 40 
SRGe5 SOW Ne ese ee ee 40 
We IN 6 ee 38.59 
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Description Acreage 
ec. GNF) MH ......... Gee 38.30 
iW Ne... ee... 2 38.10 
OO 40 
SPP ME. ...) sac... 40 
NW oi i ee rr 37.90 
NG ONRY Jol... 2... 38.03 
So i he 40.84 
ey INDY 8... . Sa. ee ee 40 
We I. ee ee. Re 40 
SBC... .:... oo. eee 40 
Seo NE NER..... eee. ee... 40 
INNO ENTE .... ee. ee, 40 
Ce oe le 40 
ING INDY... ce eee wk 40 
SIN”... 2 eee ce 40 
INGE ... Pek 40 
Ry) . eee. 42.10 
DBMS Wo... eee. 40 
NRVGSE ... cee ae... ... 40 
OMNI) . > Ae Seeeil a 4 «5.3 40 
Beco —NE NW . oo. ).. eee ae. ..... 40 
INDY INAV .. lee See ee... 40 
SIS ee oo ee 40 
Sa) SE ..caeeee ee. ee 40 
ermeti— NU NED oe eee). ct y.: - eee 
NW NE eee... 40 
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Deseription Acreage 
SeCeCOBeNW INE). .g@e. os eee ee 40 
DL a. 40 
INBYVCOINPLY «4. sc 6d SO 40 
T.6N. R.16 E. 
ee NUE ow... oss I . - 40 
INR GSH. ca ch... I so see 40 
SIEGE, os gob on + CRE rie 40 
SH SE .......... eee. 40 
Gre GS —— NNN sb 2 < . cet 40 
MCU WW oc. gle; + << s eee c eee 40 
SNS cans RR Re ee 40 
SUR GOV. cic ae ws Slee 40 
cud) SOP 5 ct 40 
NAWOSE cccc..... ee ee 40 
SAG S] 0 MR oo Ge certo 40 
<)) SeS)  o 40 
T.6N. R. 17 E. 
lO, WV cs > = ees Se = 38.74 
GURDON” oc.ccs s+ ces ee ee 40 
IUGI | ..n cw ee ee 40 
NAN SUN... cee as ee - 39.90 
rei atl fl eee eerie cca - 40 
Se, 3) MEN 2) ne 40 
MBG GRY occ wes ae - Gees eee 40 
GOWWERGINNG 22 bun se sue 40 
SUS. . on wae cee 40 
NO) C0) ee coc - 40 
TABI) le. Gone hee ee oe ee 40 
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Description Acreage 
Seton SW NW... . aon 40 
SE AW... 40 
OS ee | 40 
ST 40 


ec, INN Wee......7....... 2... 39.22 
SH INW soem. +. +s cas... 40 
is Sa 40 
Ne ae ae 40 
Sh a 40 
cn So ee ee 40 


T.4 N. R. 15 E. 


Eecelo—-owVY NE ......9e.......@... 40 
Rey INW.... gee, Se. 40 
OV 5... I, ss ee. 40 
Nis ... Sa... ae... 40 
SH Sk) .... ee... 40 

meerlla—NW NW .......... ccc c sce ccuce 40 
ON ON VV 2 eee, Se. 40 

faa Nn, NE... . eee. cn ees 40 
SHNE oe. & ce a 40 
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Deed 
No. 
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Acres 


240. 
280. 
240. 
360. 
242.10 
280. 
276.90 
238.10 
160. 
279.93 
240. 
200. 
160. 
200. 
360. 
200. 
240. 
200.84 
312.05 
221.90 
320. 
318.64 
239.22 
200. 
160. 


Total ....6,171.68 


[Endorsed]: 


SCHEDULE B 


248.2/1360ths Interest 
McArthur & Ducey Land and Timber 


6,171.68 Acres 


Recapitulation 
Total Less 
Purchase 20% 
Price Advance 
$ 3,285.00 $ 657.00 
3,002.00 766.50 
3,290.00 657.00 
4,927.50 985.50 
3,013.14 662.75 
3,832.50 766.50 
3,790.07 758.01 
3.200109 651.80 
2,190.00 438.00 
3,776.79 755.36 
3,285.00 657.00 
2,737.50 547.50 
2,190.00 438.00 
2,737.50 547.50 
4,927.50 985.50 
21a tou 547.50 
3,285.00 657.00 
2,749.00 549.80 
4,271.18 854.23 
bone 623.87 
4,380.00 876.00 
4,361.39 872.28 
3,274.33 654.87 
2,737.50 547.50 
2,190.00 438.00 
$84,474.87 $16,894.97 


Filed August 23, 1951. 


Net 


Amount 


$ 


Due 


2,628.00 
3,066.00 
2 628.00 
3,942.00 
2,650.99 
3,066.00 
3,032.06 
2607.19 
1,752.00 
3,021.43 
2,628.00 
2,190.00 
1,752.00 
2,190.00 
3,942.00 
2,190.00 
2,628.00 
2,199.20 
3416.95 
2,495.51 
3,504.00 
3,489.11 
2,619.46 
2,190.00 
1,752.00 


$67,579.90 
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[Title of District Court and Cause] 


NOTICE OF MOTION TO DISMISS 
Defendant Pickering Lumber Corporation, a cor- 
poration, moves the Court to dismiss the action as to 
the defendant Pickering Lumber Corporation be- 
cause the complaint fails to state a claim against 
said defendant upon which relief can be granted. 
/s/ JOHN F. DOWNEY, 
/s/ RALPH R. MARTIG, 
DOWNEY, BRAND, 
SEYMOUR & ROHWER, 
Attorneys for Defendant Pickering Lumber Cor- 
poration, a Corporation. 


To: Herbert Bartholomew, and Pembroke Goch- 
nauer, Attorneys for Plaintiffs: 


Please T'ake Notice, that defendant Pickering 
Lumber Corporation will bring the above motion on 
for hearing before this Court in the courtroom of 
said Court, in the Federal Building, 9th and I 
Streets, Sacramento, California, on the 29th day 
of October, 1951, at 10:00 o’clock in the forenoon of 
that day, or as soon thereafter as counsel can be 
heard. 

/s/ JOHN F. DOWNEY, 
/s/ RALPH R. MARTIG, 
DOWNEY, BRAND, 
SEYMOUR & ROHWER, 
Attorneys for Defendant Pickering Lumber Cor- 
poration, a Corporation. 


[Endorsed]: Filed October 9, 1951. 
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[Title of District Court and Cause | 


ORDER 


In their complaint plaintiffs seek to recover an 
additional sum from defendants based upon para- 
eraph 10 of the contract between the parties hereto 
which provides for an increase of the price paid to 
plaintiffs for their undivided interest in several par- 
cels of land equivalent to the amount greater than 
that received by them in the event that the interest 
of John F. Ducey in the parcels was sold. Plaintiffs 
contend Ducey sold his interest in a portion of the 
parcels for a higher price than received by the 
plaintiffs and plaintiffs interpret the contract to 
mean they should receive an equivalent increase on 
the theory that the agreement pertained to the sale 
of any number of parcels and not the entire unit. 
Defendants contend that the provision for an ac- 
celeration in the price would be effective only if 
Ducey’s entire interest in all of the parcels was 
sold. 

Plaintiffs pray—1, that the court declare that they 
ave entitled to receive the higher price per acre 
because of the sale by Ducey of his interest 1n cer- 
tain parcels; and 2, that if the language of the 
contract does not have the meaning plaintiffs at- 
tach to paragraph 10 that the agreement be re- 
formed to conform with the actual agreement of the 
parties. 

T do not find an ambiguity in the contract. It is 
therefore not subject to the interpretation which 
plaintiffs would place upon it. The allegations of 
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the complaint do not set forth an agreement by the 
parties other than the writing herein to which it 
could be reformed. The averments are insufficient to 
permit reformation on the ground of mistake. It 
follows that the complaint should be dismissed. 

Defendant’s motion to dismiss is granted and the 
complaint herein is dismissed with leave to plain- 
tiffs to file within fifteen days from the date hereof 
an amended complaint setting forth sufficient allega- 
tions to present the question of the propriety of re- 
forming the agreement herein. 


Dated: November 7th, 1951. 


/s/ DAL M. LEMMON, 
United States District Judge. 


[Endorsed]: Filed November 7, 1951. 


[ Title of District Court and Cause] 


NOTICE OF MOTION TO VACATE ORDER 
DISMISSING THE COMPLAINT DATED 
AND FILED NOVEMBER 7, 1951, AND 
FOR LEAVE TO FILE AMENDED COM- 
PLAINT 


Plaintiffs above-named move the Court to vacate 
the Order of this Honorable Court dated and filed 
November 7, 1951, because the same is contrary to 
law, and for leave to file plaintiffs’ Amended Com- 
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plaint, a copy of which is hereto attached and by 
this reference made a part of this Motion. 


/3s/ HERBERT BARTHOLOMEW, 


/3/ PEMBROKE GOCHNAUER, 
Attorneys for Plaintiffs. 


To: John F. Downey, Ralph R. Martig, Downey, 
Brand, Seymour & Rohwer, Attorneys for De- 
fendant Pickering Lumber Corporation, a cor- 
poration: 


Please Take Notice that plaintiffs above named 
will bring the above Motion on for hearing before 
this Court in the courtroom of said Court, in the 
Federal Building, 9th and I Streets, Sacramento, 
California, on the 3rd day of December, 1951, “at 
10:00 o’clock in the forenoon of that day, or as soon 
thereafter as counsel can be heard. 


/3/ HERBERT BARTHOLOMEW, 
/3/ PEMBROKE GOCHNAUER, 
Attorneys for Plaintifts. 


[Endorsed]: Filed November 23, 1901. 


[Title of District Court and Cause | 


MEMORANDUM 


Plaintiffs’ motion for leave to file their amended 


complaint 1s granted. 
The submission of plaintiff’s motion to vacate the 


order of this court dated November 7, 1951, is set 
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aside. It will be resubmitted upon submission of any 
motion attacking the amended complaint. 
Dated: January 3rd, 1952. 
' /s/ DAL M. LEMMON, 
United States District Judge. 


[Endorsed]: Filed January 8, 1952. 


[Title of District Court and Cause] 


AMENDED COMPLAINT 


Plaintiffs complain of defendants, and each of 
them, and for cause of action allege: 


if 
The jurisdiction of this court is invoked under 
the provisions of Title 28 USCA, Section 1332. 
Plaintiffs are citizens of the State of New York. 
Pickering Lumber Corporation is a corporation in- 
ecorporated under the laws of the State of Delaware. 
The matter in controversy exceeds, exclusive of in- 
terest and costs, the sum of Three Thousand Dollars 
($3,000.00). 
ne 
Plaintiffs James V. McConnell and Margot 
Murphy McConnell, at all times hereinafter men- 
tioned were, and they now are, husband and wife. 
On April 10, 1946, and at all times mentioned herein 
prior thereto, plaintiff Margot Murphy McConnell 
was the owner of an undivided fractional interest in 
certain lands in Tuolumne County, California, com- 
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monly known as the McArthur and Ducey lands, 
together with the timber thereon. 


ITI. 

The true names and capacities, whether corporate, 
associate or otherwise of defendants Doe One, Doe 
Two and Doe Three are unknown to plaintiffs and 
plaintiffs therefore designate them by such fictitious 
names and when their true names are discovered 
this complaint will be amended accordingly. 


INE, 

Pickering Lumber Corporation (hereinafter some- 
times referred to as ‘“‘defendant corporation’’) 1s a 
corporation organized and existing under and by 
virtue of the laws of the State of Delaware, with 
principal offices and place of business in Kansas 
City, Missouri. Said corporation at all times herein 
mentioned has been, and it now is, transacting busi- 
ness in California, and has designated D. H. Stein- 
metz, Standard, California, as its agent in California 
for the service of process. At all times mentioned 
herein defendant corporation has been, and it now 
is, engaged in the business of purchasing, cutting, 
milling, selling and distributing timber and lumber. 
Tn the contract attached hereto as Exhibit A, plain- 
tiffs are designated as ‘‘Seller’’ or ‘‘Sellers’’ and 
defendant corporation is designated as **Pur- 
chaser.”’ 

ve 

On the 10th day of April, 1946, defendant cor- 

poration made and entered into a written agree- 
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ment with plaintiffs, in the above-entitled District 
and Division, concerning the acquisition by defend- 
ant corporation of plaintiffs’ undivided fractional 
interest in said McArthur and Ducey lands and 
timber. A copy of said agreement, with its at- 
tached Schedules A and B, is annexed hereto, 
marked *‘Wxhibit A’’ and by this reference incor- 
porated herein. Said lands consist of 154 parcels 
of 40 acres, or approximately 40 acres, each, and 
aggregate 6,172.60 acres, lying in the County of 
Tuolumne, State of California, and at the time of 
the negotiation of the aforesaid agreement said lands 
were held 1n undivided ownership as follows: 

John EF. Ducey, Detroit, Michigan—494.8/1360 
undivided fractional interest, or the equivalent of 
approximately 2245.402 acres if divided. 

Pickering Lumber Corporation (a defendant 
herein)—272/1360 undivided fractional interest, or 
the equivalent of approximately 1234.336 acres if 
divided. 

Margot Murphy McConnell (a plaintiff herein), 
New York, New York—248.2/1360 undivided frac- 
tional interest, or the equivalent of approximately 
1126.83 acres if divided. 

Robert A. McArthur, Detroit, Michigan—130/1360 
undivided fractional interest, or the equivalent of 
approximately 589.94 acres if divided. 

Percy A. McArthur, Detroit, Michigan—117/1360 
undivided fractional interest, or the equivalent of 
approximately 530.946 acres if divided. 

Ernest H. Fontaine, Jr., Trustee, Detroit, Michi- 
gan—89/1360 undivided fractional interest, or the 
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equivalent of approximately 389.73 acres if divided. 

Lawrence L. Brotherton, Detroit, Michigan— 
13/1360 undivided fractional interest, or the equiva- 
lent of approximately 58.994 acres if divided. 


wel, 

Section 10 of the agreement between plaintiffs and 
defendant corporation (Exhibit A) provides as 
follows: 

“10-(A) Should Purchaser at any time prior to 
July 1, 1950, acquire the 494.8/1360 fractional inter- 
est of John F. Ducey in the property listed m 
Schedule A from him, his heirs or assigns or repre- 
sentatives, directly or indirectly, or at a partition 
sale of all the property described in Schedule A at 
a price higher than that provided herein for Sellers’ 
interest, then Purchaser and Sellers hereby agree 
that the price provided in this contract for the 
Sellers’ interest shall forthwith be adjusted upward 
by the amount necessary to make up the difference. 
Such additional amount shall be paid by Purchaser 
to Sellers as follows: 

Gy Gelals additional amount due on all 
deeds taken up by Purchaser under this agree- 
ment prior to the date of purchase of such John 
F. Ducey interest shall be paid by Purchaser 
to Escrow Agent for the account of Sellers 
within 15 days; 

“(b) The additional amount due on deed 
or deeds remaining in possession of Escrow 
Agent at date Purchaser acquired the John F. 
Ducey interest shall be paid by Purchaser to 
Escrow Agent for the account of Sellers when 
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Purchaser calls on Escrow Agent for delivery 
of any or all such remaining deeds. 


=m ) The Purchaser further agrees with the 
Seller that, in the event it should purchase the said 
John EF. Ducey interest at any time on or before 
July 1, 1950, that it will, within fifteen (15) days 
after making said purchase, mail to the address of 
the Seller, notice of said purchase and the terms 
and conditions of same.”’ 


VII. 

During the month of February, 1949, plaintiffs 
discovered that theretofore and on or about Decem- 
ber 9, 1947, defendant corporation had acquired the 
494.8/1360 fractional interest of John F. Ducey in 
and to certain parcels of said McArthur and Ducey 
lands (which parcels, plaintiffs have since learned, 
amounted to 40 parcels aggregating 1599.22 acres), 
at a price greatly in excess of the price of Seventy- 
five Dollars ($75.00) per acre heretofore paid to 
plaintiffs for their fractional interest therein. Plain- 
tiffs have been unable to ascertain the exact price 
per acre paid by defendant corporation to said John 
FE. Ducey, but believe said price to be approximately 
One Hundred Fifty Dollars ($150.00) per acre. 
Plaintiffs have done all things required to be done 
by them under the terms of their said agreement 
with defendant corporation (Exhibit A) and allege 
that defendant corporation, in accordance with the 
provisions of said agreement, owes plaintiffs an 
amount of money equal to the difference between 
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the price of Seventy-five Dollars ($75.00) per acre 
heretofore paid by defendant corporation to plain- 
tiffs and the higher price per acre heretofore paid 
by defendant corporation in acquiring said inter- 
est of said John F. Ducey, together with interest 
thereon from the time said amount or amounts 
should have been paid to Escrow Agent for the 
account of plaintiffs as required by said agreement 
(Exhibit A). 
VIII. 

Defendant corporation has never notified plain- 
tiffs of its said purchase of said John F. Ducey’s 
interest as provided in subparagraph (B) of para- 
graph 10, quoted in Paragraph VI of this complaint, 
and has never paid any additional amount or 
amounts to the Escrow Agent for the account of 
plaintiffs, as provided in subparagraphs (a) and 
(b) of said paragraph 10-(A). 


ip.@ 

Plaintiffs are informed and believe and therefore 
allege defendant corporation rests its contention 
that it does not owe plaintiffs any amount or 
amounts of money under the terms of said para- 
graph 10, set forth in Paragraph VI of this com- 
plaint, under the claim that the language of said 
paragraph 10 relieves it from the obligation to pay 
any additional amount to plaintiffs because it did 
not acquire, prior to July 1, 1950, the 494.8/1360 
fractional interest of said John F. Ducey in all 154 
parcels of the said McArthur and Ducey lands, but 


only in 40 parcels thereof. 
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K. 

Plaintiffs deny that the language of the said 
paragraph 10 of Iixhibit A can be interpreted to 
excuse defendant corporation from paying to plain- 
tiffs an amount equal to the difference between the 
price of Seventy-five Dollars ($75.00) per acre paid 
to plaintiffs and the higher price per acre paid by 
the defendant corporation to said John F. Ducey, 
and assert that the provisions, properly read, state 
that should defendant corporation, at any time prior 
to July 1, 1950, acquire the 494.8/1360 fractional 
interest of said John IF’. Ducey in all or in any par- 
cels of the said lands at a higher price per acre 
than the price of Seventy-five Dollars ($75.00) per 
acre, then the said price of Seventy-five Dollars 
($75.00) per acre should be forthwith adjusted up- 
ward by the amount necessary to make up the dif- 
ference. 

XI. 

If the language of paragraph 10-(A) quoted in 
Paragraph VI of this complaint is susceptible of 
the interpretation now placed upon it and now 
relied upon by defendant corporation, then the said 
language so interpreted does not truly express the 
intention of the parties thereto at the time of the 
execution of said agreement, and said agreement 
was executed by plaintiffs under a mistake on their 
part as to the meaning and effect thereof, which mis- 
take was known or suspected by defendants at the 
time of the execution thereof. The circumstances 
constituting and giving rise to said mistake were 
as follows: 
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Plaintiffs executed said agreement under the 
understanding and belief that Section 10-(A) 
thereof meant plaintiffs should receive as the price 
of their interest in said MecArthur-Ducey lands 
an amount equal to the difference between $75.00 
per acre and any higher price per acre provided in 
any agreement between defendant corporation and 
said John F. Ducey made at any time prior to 
July 1, 1950, for the sale of said Ducey’s interest 
in all of or any of said lands. 

Soon after defendant corporation acquired in 
July, 1944, its said twenty per cent interest in said 
lands defendant corporation commenced negotia- 
tions with the owners of all other outstanding In- 
terests in said lands for the purchase of all out- 
standing interests. It was necessary for defendant 
corporation to acquire all outstanding interests 1n 
any parcel thereof before defendant corporation 
could cut any timber upon such parcel. The negotia- 
tions between defendant corporation and its co- 
owners were conducted in large part between de- 
fendant corporation and plaintiffs. All of said 
co-owners, except John F. Ducey, were then willing 
to sell their interests to defendant corporation if a 
fair price could be agreed upon. In March, 1949, 
plaintiff Margot McConnell met with all of her co- 
owners in Detroit, Michigan, and it was then agreed 
among them that all were willing to sell at that time 
at a price of $75.00 per acre. This fact was made 
known to defendant corporation. In June, 1945, de- 
fendant corporation prepared, signed and sent to its 
co-owners a proposed written agreement for the pur- 
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chase of all of their interests at a price of $75.00 per 
acre. Said proposed agreement contained the same 
or substantially the same provisions as ‘Exhibit A”’ 
except that it omitted any pricing clause such as 
Paragraph 10 of ‘‘Exhibit A.’’ Said proposed writ- 
ten agreement was not accepted by plaintiffs or 
any of the other co-owners because John F. Ducey 
refused or failed to sign it. Commencing approxi- 
mately in November, 1945, defendant corporation 
began negotiations with plaintiffs for the purchase 
of plaintiffs’ interest alone and informed plaintiffs 
that if defendant corporation could not acquire the 
interests of the other co-owners by agreement with 
them the acquisition of plaintiffs’ interest would 
improve the position of defendant corporation in the 
event the institution of a partition suit should be- 
come necessary. 

From the inception of defendant corporation’s 
efforts to acquire plaintiffs’ interest separate and 
apart from the interests of the other co-owners, 
plaintiffs refused to sell their interest in said lands 
at a price of $75.00 per acre and informed defend- 
ant corporation that plaintiffs were unwilling to 
sell at said price, and that plaintiffs must receive 
price protection against the acquisition by defendant 
corporation prior to July 1, 1950, of any other inter- 
est therein at a higher price per acre. During sub- 
sequent negotiations it was orally agreed between 
them that any such price protection clause which 
might be finally agreed upon would refer only to 
any higher price per acre to be paid to John F. 
Ducey in view of the size of his fractional interest 
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and his past unwillingness to sell. During February, 
1946, John F. Ducey, Robert A. McArthur, Perey 
A. McArthur and Ernest H. Fontaine, Jr., trustee, 
offered to sell their respective interests to defendant 
corporation at a price of $100.00 per acre and so 
informed plaintiffs. Thereafter, during february, 
1946, Ben Johnson, then president of defendant cor- 
poration, came to New York and offered on behalf 
of defendant corporation to sign two agreements 
with plantiffs, one at a price of $75.00 per acre 
which could be shown to the other co-owners, and 
a second at a higher price per acre which would 
be a private agreement between plaintiffs and de- 
fendant corporation. Plaintiffs refused to consider 
this offer. It was thus apparent to plaintiffs that 
defendant corporation desired to acquire all out- 
standing interests in said property and plaintiffs 
believed that it would do so prior to July 1, 19990, 
at a price or prices In excess of $75.00 per acre. 
On or about April 4, 1946, defendant corporation 
prepared and sent to plaintiffs for their signature 
the written agreement (Exhibit A) which was 
signed by both parties as alleged in Paragraph V 
of this amended complaint. a 
During July, 1951, plaintiffs learned from an in- 
spection of the official records of Tuolumne County, 
California, that defendant corporation had agreed 
prior to July 1, 1950, with all of the co-owners of 
said lands other than John F. Ducey for the acquisi- 
tion by defendant corporation of all of theirs 
spective interests sn all of said lands and plaintiffs 
are informed and believe and on such information 
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and belief allege that said interests were so acquired 
at a price or prices in excess of $75.00 per acre. 

The contingency of the purchase by defendant cor- 
poration of the fractional interest of John F. Ducey 
in a part of but less than all of said lands was not 
discussed during the negotiations between plain- 
tiffs and defendant corporation, but the plaintiffs 
at all times prior to, and at the time of executing 
said agreement understood and believed and de- 
fendant corporation at all said times knew or sus- 
pected that plaintiffs under the terms of said agree- 
ment understood and believed that plaintiffs would 
receive the difference between $75.00 per acre and 
any higher price per acre which might be agreed 
upon between defendant corporation and John F., 
Duecey at any time prior to July 1, 1950. 


Wherefore, plaintiffs pray judgment against the 
defendant corporation as follows: 


1. That the court declare that plaintiffs are en- 
titled, under the terms of the agreement (Exhibit 
A) to receive from the defendant corporation such 
amount or amounts of money as may be found neces- 
sary to make up the difference between the price of 
Seventy-five Dollars ($75.00) per acre at which de- 
fendant corporation acquired plaintiffs’ interest, 
and the higher price per acre at which defendant 
corporation acquired the interest of said John F. 
Ducey, in certain parcels of said lands, together 
with interest thereon from the time the same should 
have been paid, in accordance with the terms set 
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forth in subparagraphs (a) and (b) of paragraph 
10-(A) of said agreement. 

9. That if the language of the contract does not 
mean what plaintiffs claim it means, as stated in 
Paragraph X of this complaint, that by decree of 
this court the aforesaid agreement be reformed to 
conform with the actual agreement of the parties 
as alleged in Paragraph X of this complaint by the 
addition of the words ‘‘any of”’ after the word “in” 
and preceding the words ‘‘the property listed’”’ in 
the third line of paragraph 10-(A) of said agree- 
ment. 

2 That the court decree that under the said 
agreement so reformed defendant corporation owes 
plaintiffs such amount or amounts of money as may 
be found necessary to make up the difference be- 
tween the price of Seventy-five Dollars ($75.00) 
per acre at which defendant corporation acquired 
plaintiffs’ interest, and the higher price per acre 
at which defendant corporation acquired the interest 
of said John F. Ducey, in a part of said lands, to- 
gether with interest thereon from the time the same 
should have been paid in accordance with subpara- 
eraphs (a) and (b) of paragraph 10-(A) of said 
agreement. 

4. For interest, costs of suit, and such other and 
further relief as to the court may seem proper. 


Bae otecpemere ees) 7¢. 0 enter remes So 80 Soa 9 


Attorney for Plaintiffs. 


Lodged November 23, 199i 
[Endorsed]: Filed January 4, 1992. 
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[Title of District Court and Cause.] 
MOTION TO DISMISS 
AMENDED COMPLAINT 
Defendant Pickering Lumber Corporation, a cor- 
poration, moves the Court to dismiss the action as 
to said defendant because the amended complaint 
fails to state a claim against said defendant upon 
which relief can be granted. 
/s/ JOHN F. DOWNEY, 
/s/ RALPH R. MARTIG, 
DOWNEY, BRAND, 
SEYMOUR & ROHWER, 
Attorneys for Defendant Pickering Lumber Cor- 
poration, a Corporation. 


[Endorsed]: Filed January 25, 1952. 


[Title of District Court and Cause.] 


ORDER 
I believe that a ruling upon the motion to dismiss 
should be deferred until the trial. This is permis- 
sible under Rule 12 (d) of the Rules of Civil Pro- 
cedure. c.f. Montgomery Ward & Co. vs. Schu- 
macher, 3 F.R.D. 368; Bowles vs. Bissinger, 3 
F.R.D. 494. It is so ordered. 
March 26th, 1952. 


/s/ DAL M. LEMMON, 
United States District Judge. 


[Endorsed]: Filed March 26, 1952. 
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[Title of District Court and Cause. ] 


ANSWER 


Comes now defendant Pickering Lumber Corpo- 
ration, a Delaware corporation, and for its answer 
to the Amended Complaint states: 


First Defense 
The Amended Complaint fails to state a claim 
against defendant upon which relief can be granted. 


Second Defense 
1. Defendant admits the allegations contained 
in Paragraph I of the Amended Complaint. 


9 Defendant is without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the allegation of Paragraph I1 of the Amended 
Complaint that plaintiffs James V. McConnell and 
Margot Murphy McConnell, at all times therein 
mentioned, were husband and wife. Defendant 
denies each and every other allegation contained 
in Paragraph II of the Amended Complaint. 


2 Defendant is without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the allegations contained in Paragraph III of the 
Amended Complaint. 

4. Defendant denies that its principal offices and 
place of business are in Kansas City, Missouri, 
and denies that D. H. Steinmetz, Standard, Cali- 
fornia, is designated as its agent in California for 
the service of process, all as alleged in Paragraph 
TV of the Amended Complaint. Defendant admits 
all other allegations contained in Paragraph IV 
of the Amended Complaint. 
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0. Defendant admits that plaintiffs and defend- 
ant entered into a written agreement, in the above- 
entitled District and Division, on the 10th day of 
April, 1946, and that a copy of said agreement, 
with its attached Schedule ‘‘A,’’ is annexed to the 
Amended Complaint, marked ‘‘Exhibit A’’ and by 
reference incorporated therein. Defendant denies 
each and every other allegation contained in Para- 
graph V of the Amended Complaint. 


6. Defendant admits the allegation contained 
in Paragraph VI of the Amended Complaint. 


7. Defendant admits that on December 9, 1947, 
it contracted with John F. Ducey for the purchase 
of his 494.8/1360 fractional interest in 1599.22 
acres of timberland in Tuolumne County, Califor- 
nia, comprising a part only of the 6171.68 acres 
described in Schedule ‘“‘A”’ of the aforesaid agree- 
ment between defendant and plaintiffs. John F. 
Ducey’s 494.8/1360 fractional interest in the re- 
maining 4572.46 acres of the 6171.68 acres de- 
scribed in said Schedule ‘‘A’’ is now owned by said 
John FE’. Ducey and has never been acquired by 
defendant. Defendant is without knowledge or 
information sufficient to form a belief as to the 
truth of the averments that plaintiffs have been 
unable to ascertain the exact price per acre paid 
by defendant corporation to John F. Ducey, and 
that plaintiffs believe said price to be approxi- 
mately $150.00 per acre. Defendant denies each 
and every other allegation contained in Paragraph 
VII of the Amended Complaint. 


8. Defendant admits it has never given plain- 
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tiffs notice under the provisions of subparagraph 
(B) of paragraph 10 of the aforesaid agreement 
and admits it has never paid any additional amount 
or amounts to the Escrow Agent for the account of 
plaintiffs under the provisions of subparagraphs 
(a) and (b) of paragraph 10-(A) of said agree- 
ment. Defendant denies that it is or at any time 
was required under the provisions of subparagraph 
(B) of paragraph 10 of said agreement to give 
any type of notice whatsoever to plaintiffs; and 
defendant denies that it is or at any time was 
obligated under the provisions of subparagraphs 
(a) and (b) of paragraph 10-(A) of said agree- 
ment to pay any sums or amounts of money what- 
soever to or for the account of plaintiffs. Defend- 
ant denies each and every other allegation con- 
tained in Paragraph VIII of the Amended Com- 
plaint. 

9 Defendant is not and never has been obligated 
under the terms of paragraph 10 of the said agree- 
ment with plaintiffs, or otherwise, to pay to or 
for the account of plaintiffs any additional amount 
or amounts of money whatsoever by reason of the 
purchase by defendant of John F. Ducey’s 494.- 
8/1360 fractional interest in 1599.22 acres of the 
6171.68 acres described in Schedule ‘‘A’’ of the 
aforesaid agreement. Defendant denies each and 
every other allegation contained in Paragraph IX 
of the Amended Complaint. 


10. Defendant denies each and every allegation 
contained in Paragraph X of the Amended Com- 


plaint. 
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11. Defendant admits that it negotiated for the 
purchase of the undivided interests in the land de- 
seribed in Schedule ‘‘A”’ attached to said agree- 
ment and admits that it negotiated with plaintiffs 
for the purchase of plaintiffs’ undivided interest 
in said land. Defendant denies each and every 
other allegation contained in Paragraph XI of the 
Amended Complaint. 


Third Defense 

Any claim for relief stated in Paragraph XI of 
the Amended Complaint did not accrue within three 
(3) years next before the commencement of this 
action and is therefore barred by the limitations 
provisions of Section 338-4 of the California Code 
of Civil Procedure. 

Wherefore, having fully answered, defendant 
prays that the Court deny the relief sought by 
plaintiffs; discharge defendant from all liability in 
the premises and award its costs; and that plain- 
tiffs take naught by their action. 

Dated: April 17, 1952. 

/s/ JOHN F. DOWNEY, 
/s/ RALPH R. MARTIG, 
DOWNEY, BRAND, 
SEYMOUR & ROHWER, 
Attorneys for Defendant Pickering Lumber Corpo- 
ration, a Corporation. 


Receipt of copy acknowledged. 
[Endorsed]: Filed April 19, 1952. 
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DEMAND FOR JURY TRIAL 


To Defendant Pickering Lumber Corporation, a 
corporation, and to John F’. Downey, Ralph R. 
Martig and Downey, Brand, Seymour & Roh- 
wer, its attorneys: 


You will please take notice that the plaintiffs in 
the above-entitled cause demand a jury, and that 
the claim for relief predicated upon the contract 
without reformation thereof be tried by a jury, 
and plaintiffs further demand that all issues of 
fact arising upon the claim for relief predicated 
upon reformation of said contract be tried by a 
jury. 

/s/ HERBERT BARTHOLOMEW, 
/3s/ PEMBROKE GOCHNAUER, 
Attorneys for Plaintiffs. 


[Endorsed]: Filed April 2, 1952. 


[Title of District Court and Cause. | 


MOTION TO DISPENSE WITH J URY 
TRIAL ON REFORMATION ISSUES 


Defendant Pickering Lumber Corporation, a cor- 
poration, moves the Court to dispense with a jury 
trial on the issues arising upon the claim for relief 
predicated upon reformation of contract as set 
forth in the complaint in the above action. ‘This 
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motion is made pursuant to Rule 39(a)(2) of the 
Federal Rules of Civil Procedure. 


Dated: May 1, 1952. 
/s/ JOHN F. DOWNEY, 
/s/ RALPH R. MARTITG. 


[Endorsed]: Filed May 1, 1952. 


[Title of District Court and Cause. ] 


MEMORANDUM AND ORDER 


This case affords a classical example of improvi- 
dent plaintiffs struggling to enlist the aid of a 
court to extricate them from the web of their own 
imprudence. 


The unsure nature of the plaintiffs’ position is 
indicated by their varying and inconsistent conten- 
tions at various times: 


(1) That the contract as drawn is clear and 
unambiguous, and should be construed in the plain- 
tiffs’ favor ; 


(2) If the contract isn’t clear and unambigu- 
ous, it contains an ‘‘extrinsic”’ or “‘latent’’ ‘‘ambi- 
guity,’’ and parol evidence should be admitted to 
show what the parties meant by what they said; 


(3) That if it isn’t clear and unambiguous, it 
was entered into as the result of a mutual mistake, 
and should be reformed; and 
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(4) That the mistake, if any, wasn’t mutual 
after all, but unilateral on the plaintiffs’ own 
part—but even if so, the contract should be re- 
formed in their favor, anyway! 


1. The Original Complaint 

On August 23, 1951, the plaintiffs, who are hus- 
band and wife, filed their original complaint. They 
alleged that they are citizens of the State of New 
York, and that the defendant is incorporated un- 
der the laws of Delaware. The complaint contained 
the following salient averments: 

On April 10, 1946, the plaintiffs were the owners 
of an undivided fractional interest in lands in Tuo- 
lumne County, California, known as the McArthur 
and Ducey lands, together with the timber thereon. 

The Pickering Lumber Corporation, the defend- 
ant, organized under the laws of Delaware, on 
April 10, 1946, entered into a written agreement 
with the plaintiffs concerning the acquisition by 
the defendant of the plaintiffs’ above-mentioned 
undivided interest. 

There are listed three ‘‘Doe”’ defendants, whose 
roles in this case have remained a mystery to the 
time of this writing. The Pickering Corporation 
will hereinafter be referred to as ‘‘the defendant.”’ 

The McArthur and Ducey lands consist of 154 
parcels of about 40 acres each, and aggregate 
6,172.60 acres. J ohn F. Ducey, of Detroit, Michi- 
gan, at the time of the negotiation of the above 
agreement held an undivided interest of 494.8/1360 
in that tract, or the equivalent of approximately 
9.245.402 acres if divided. Margot Murphy McCon- 
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nell, one of the plaintiffs, held an undivided inter- 
est of 248.2/1360, or approximately 1,126.33 acres 
if divided, in the same McArthur and Ducey lands. 
There were five other co-owners, each likewise hold- 
ing an ‘‘undivided fractional interest.’? The de- 
fendant was one of the co-owners, with a share of 
272/1360, or 20 per cent; or about 1,234.336 acres 
if divided. 

Section 10 of the above agreement between the 
plaintiffs and the defendant reads as follows: 

10-(A) Should Purchaser (defendant) at any 
time prior to July 1, 1950, acquire the 494.8/1360 
fractional interest of John F. Ducey in the property 
listed in Schedule A from him * * * or at a parti- 
tion sale of all the property * * * at a price higher 
than that provided herein for Sellers’ (plaintiffs’) 
interest, then Purchaser and Sellers hereby agree 
that the price provided in this contract for the 
Sellers’ interest shall forthwith be adjusted upward 
by the amount necessary to make up the differ- 
ence * * * 

‘*(B) The Purchaser further agrees with the 
Seller (sic) that, in the event it should purchase 
the said John F’. Ducey interest at any time on or 
before July 1, 1950, that (sic) it will, within fifteen 
(15) days after making said purchase, mail to the 
address of the Seller (sic), notice of said purchase 
and the terms and conditions of same.”’ 

In February, 1949, the plaintiffs discovered that 
on or about December 9, 1947, the defendant had 
acquired Ducey’s 494.8/1360 interest to certain par- 
eels of the lands, which portions, the plaintiffs have 
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since learned, amounted to 40 parcels aggregating 
1,599.22 acres. The price was ereatly in excess of 
$75 per acre, which had been theretofore paid to 
the plaintiffs for their fractional interest in the 
lands. The plaintiffs believe that the price paid by 
the defendant to Ducey was approximately $100 
per acre. 

The defendant has never notified the plaintiffs of 
its purchase of Ducey’s interest, and has not paid 
any additional amount to the Escrow Agent named 
in the agreement, for the account of the plaintiffs. 

The plaintiffs are informed that the defendant 
contends that it does not owe them any money 
under the agreement, on the eround that it did not 
acquire Ducey’s fractional interest in all 154 par- 
cels of the land in question, but only im 40 parcels 
thereof. 

Such an interpretation of the contract is opposed 
by the plaintiffs, but they allege that if the agree- 
ment is indeed susceptible to such a construction, 
then the language of Paragraph 10-(A), supra, 
does not truly express the intention of the parties 
at the time of the execution of the contract. In this 
regard the plaintiffs allege: 

Prior to the execution of the agreement, Ben 
Johnson, at that time president of the defendant, 
informed the plaintiffs that the defendant wanted 
to purchase Ducey’s fractional interest in all the 
lands, and that the defendant would never consider 
the purchase of Ducey’s fractional interest in less 
than all the land. At no time thereafter, during 
the negotiations leading up to the execution of the 
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agreement, did the parties consider or discuss the 
purehase by the defendant of the fractional inter- 
est of Ducey or of any other co-owner in only a 
part of the lands, or the price to be paid to the 
plaintiffs in the event the defendant should there- 
after acquire Ducey’s interest in only a part of 
the tract. 

The defendant prepared the written agreement, 
including paragraph 10-(A), and the plaintiffs 
signed it in the belief that it truly expressed the 
intention of the parties. The plaintiffs therefore 
allege that the contract was executed under a 
‘“‘mutual’’ mistake of each party as to the meaning 
of paragraph 10 in the event that the defendant 
should acquire, on or before July 1, 1950, Ducey’s 
fractional interest in less than all of the lands in 
question. 

In the event the agreement was not executed 
under a mutual mistake, then it was entered into 
under a mistake of the plaintiffs that the defendant 
at the time of the execution thereof knew or sus- 
pected. The plaintiffs were unwilling to dispose of 
their fractional interest and to place in escrow 
deeds thereto for future delivery from April 10, 
1946, to July 1, 1950, at $75 per acre, unless they 
should receive as additional consideration therefor 
the difference in price between $75 and any higher 
price per acre provided for in any agreement be- 
tween the defendant and Ducey by which the de- 
fendant should acquire Ducey’s interest in all or 
any part of the lands. At the time of the execution 
of the agreement the defendant knew or suspected 
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that the ‘‘plaintiffs would not execute said agree- 
ment if the language of paragraph 103¢A} atheneon 
were susceptible of the interpretation now placed 
upon it and now relied upon, by defendant corpo- 
ration, namely, that paragraph 10 thereof should 
not apply in the event defendant corporation, at 
any time prior to July 1, 1950, should acquire the 
fractional interest of said John F. Ducey in a part 
of, but less than all of, said lands.”’ 

The prayer is that the Court declare the plaintiffs 
are entitled, ‘‘under the terms of the agreement 
* * * to receive from the defendant * * * such 
amount * * * of money as may be found necessary 
to make up the difference between * * * $75 pee 
acre at which defendant corporation acquired plain- 
tiffs’ interest, and the higher price per acre at 
which defendant corporation acquired the interest 
of * * * Ducey in certain parcels of said lands,’’ 
ete. 

The plaintiffs also ask that if the contract “‘does 
not mean what plaintiffs claim it means,’’ the con- 
tract be reformed by the Court to conform ‘with 
the actual agreement of the parties * * * by the 
addition of the words ‘any of’? after the word ‘in’ 
and preceding the words ‘the property listed’ in 
the third line of paragraph Hiz(Ag) FF 2 

Finally, the plaintiffs pray that under the agree- 
ment so reformed the Court decree that the defend- 
ant owes the plaintiffs the difference between the 
price of $75 per acre and the higher price per acre 
at which the defendant acquired Ducey’s interest 
in a part of the lands, together with interest, ete. 
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2. The Original Complaint Is Dismissed 
On October 9, 1951, the defendant corporation 
filed a motion to dismiss the action on the ground 
that the complaint failed to state a claim upon 
which relief could be granted. 
On Novmber 7, 1951, the Court made an order 
reading in part as follows: 
‘IT do not find an ambiguity in the contract. 
Jt is therefore not subject to the interpreta- 
tion which plaintiffs would place upon it. The 
allegations of the complaint do not set forth 
an agreement by the parties other than the 
writing herein to which it could be reformed. 
The averments are insufficient to permit refor- 
mation on the ground of mistake. It follows 
that the complaint should be dismissed. 
‘“Defendant’s motion to dismiss is granted 
and the complaint herein is dismissed with 
leave to plaintiffs to file within fifteen days 
from the date hereof an amended complaint 
setting forth sufficient allegations to present 
the question of the propriety of reforming the 
agreement herein.”’ 


3. Lhe Motion to Vacate the Order 

On November 23, 1951, the plaintiffs moved the 
Court to vacate its order of November 7, 1951, as 
being contrary to law, and asked for leave to file 
an amended complaint. 

On January 3, 1952, the Court granted the plain- 
tiffs’ motion for leave to file an amended complaint, 
and set aside the submission of the plaintiffs’ mo- 
tion to vacate the order of the Court of November 
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7, 1951. The motion was ordered to be resubmitted 
upon the submission of any motion attacking the 
amended complaint. 


4. The Amended Complaint 

On January 4, 1952, the plaintiffs filed an 
amended complaint. As they point out in their 
brief, the amended complaint differs from the origi- 
nal one in that it omits a claim for relief by way 
of reformation of the contract based upon the 
mutual mistake of the parties. Relief by way of 
reformation is sought, as an alternative to a claim 
for relief on the contract itself, bottomed upon the 
plaintiffs’ mistake, which it is alleged was known 
or suspected by the defendant at the time the con- 
tract was executed. The plaintitts’ claim for relief 
on the contract as it stands has been left unchanged. 
The prayers of the two complaints are identical. 

In their brief, the plaintiffs claim that the allega- 
tions of the original complaint regarding the plain- 
tiffs’ unilateral mistake ‘‘have been expanded and 
particularized.”’ This is in professed accordance 
with Rule 9(b) of the Federal Rules of Civil Pro- 
cedure. Summarized, the allegations of the 
amended complaint as to the plaintiffs’ mistake are 
as follows: 

The plaintiffs executed the agreement believing 
that Section 10-(A) meant that they should receive 
as the price of their interest an amount equal to the 
difference between $75 per acre and any higher 
price provided for in any agreement between the 
defendant and Ducey, for the sale of the latter’s 
interest in all or any of the lands. 
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Soon after the defendant acquired, in July, 1944, 
its twenty per cent interest, it opened negotiations 
with the owners of all other outstanding interests 
in the lands, for the purchase of such interests. It 
was necessary for the defendant to acquire all out- 
standing interests in any parcel of the land before 
it could cut any timber thereon. The negotiations 
between the defendant and its co-owners were con- 
ducted in large part between the defendant and the 
plaintiffs. All of the said co-owners except Ducey 
were willing to sell if a fair price could be had. 

In March, 1945, plaintiff Margot McConnell met 
with all her co-owners in Detroit. It was then 
agreed among them that all were willing to sell at 
that time at a price of $75 per acre. This was made 
known to the defendant, which, in June, 1945, pre- 
pared, signed, and sent to its co-owners a pro- 
posed agreement for the purchase of all their inter- 
ests at that price. The proposal contained sub- 
stantially the same provisions as the contract now 
being considered, except that it did not have any 
pricing clause, such as Paragraph 10, supra. 

Because Ducey refused to sign it, that proposed 
agreement was not accepted by the plaintiffs or 
any of the other co-owners. Commencing about in 
November, 1945, the defendant began negotiations 
with the plaintiffs for the purchase of their inter- 
est alone, and informed them that if the defendant 
could not acquire the interests of the other co- 
owners, the acquisition of the plaintiffs’ interest 
would improve the defendant’s position in the event 
that a partition suit should become necessary. 
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From the inception of the defendant’s efforts to 
acquire the plaintiff’s interest separately from those 
of the other co-owners, the plaintiffs refused to sell 
at a price of $75 per acre. They informed the de- 
fendant of such unwillingness, and declared that 
they must receive “price protection”’ against the 
acquisition by the defendant, prior to July 1, 1950, 
of any other interest therein at a higher price. 
Later, it was orally agreed between them that any 
such price protection clause that might finally be 
agreed upon would refer only to any higher price 
to be paid to Ducey, in view of the size of his 
fractional interest and his past unwillingness to sell. 

During February, 1946, Ducey and three other 
co-owners offered to sell their respective interests 
to the defendant for $100 per acre, and so informed 
the plaintiffs. Later that month, Ben Johnson, then 
president of the defendant, went to New York and 
offered, on behalf of the corporation, to sign two 
agreements with the plaintiffs, one at a price of 
$75 per.acre, which could be shown to the other 
co-owners, and a second at a higher price, which 
would be a ‘‘private agreement”’ between the plain- 
tiffs and the defendant. The plaintiffs refused to 
consider this offer. 

Tt was thus apparent to the plaintiffs that the 
defendant desired to acquire all outstanding inter- 
ests in the property, and they believed that it would 
do so before July 1, 1950, at a price in excess of 
$75 per acre. 

On or about April 4, 1946, the defendant pre- 
pared and sent to the plaintiffs for their signature 
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the agreement that constitutes Exhibit A, supra. 
This was signed by both parties. 

During July, 1951, the plaintiffs learned from an 
inspection of the official records of Tuolumne 
County, that the defendant had agreed, prior to 
July 1, 1950, with all the co-owners other than 
Ducey for the defendant’s acquisition of all of 
their respective interests in the lands. Such acqui- 
sition was effected at prices higher than $75 per 
acre, according to the plaintiffs’ belief. 

The contingency of the defendant’s purchase of 
Ducey’s fractional interest in less than all of the 
lands was not discussed during the negotiations be- 
tween the plaintiffs and the defendant, but the 
plaintiffs at all times prior to and at the time of 
executing the agreement believed—and the defend- 
ant ‘‘knew or suspected’’ that the plaintiffs under 
the terms of the agreement so understood and 
believed—that they would receive the difference 
between $75 per acre and any higher price that 
might be agreed upon between the defendant and 
Ducey at any time prior to July 1, 1950. 


5. The Motion to Dismiss the Amended Complaint 
On January 25, 1952, the defendant filed a motion 
to dismiss the amended complaint for failure to 
state a claim upon which relief can be granted. 
On March 26, 1952, the Court made. the follow- 
ime order: 
‘“‘T believe that a ruling upon the motion to 
dismiss should be deferred until the trial. This 
is permissible under Rule 12(d) of the Rules 
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of Civil Procedure. Cf. Montgomery Ward & 
Co. vs. Schumacher, 3 F.R.D. 368; Bowles vs. 
Bissinger, 3 F.R.D. 494. It is so ordered.”’ 


6. The Answer | 

The time to answer having been extended by 
stipulation, on April 19, 1952, the defendant filed 
its answer, consisting of three ‘‘defenses.”’ 

The first defense asserts that the amended com- 
plaint fails to state a claim against the defendant 
upon which relief can be granted. 

In its second defense, the Company denies that 
its principal offices are in Kansas City, Missouri, 
and that D. H. Steinmetz, of Standard, California, 
is designated as its agent for the service of process. 

While admitting the agreement of April 10, 1946, 
the defendant denies all the allegations of the 
amended complaint relating to the ownership of 
the various undivided interests in the land in ques- 
tion—including its own share in the tract. 

The answer admits that on December 9, 1947, 
the defendant contracted with Ducey for the pur- 
chase of his 494.8/1360 fractional interest in 
1599.22 acres of timber land in Tuolumne County. 
Tt is alleged that Ducey’s 494.8/1360 interest in the 
remaining 4572.46 acres of the 6171.68 acres of the 
tract is still owned by Ducey. The defendant denies 
that it owes the plaintiffs the difference between 
$75 per acre and the higher price alleged by the 
plaintiffs to have been paid to Ducey by the 


defendant. 
Tt is admitted that the defendant has never given 


Pickering Lumber Corporation o9 


the plaintiffs notice under the provisions of sub- 
paragraph B of paragraph 10 of the contract, 
supra, and that it has never paid any additional 
amounts to the Escrow Agent for the account of 
plaintiffs, under the provisions of the contract. 
The defendant denies that it has been obligated 
to do so under those provisions. It likewise denies 
that it is obligated to pay the plaintiffs any sum 
whatever by reason of its purchase of Ducey’s frac- 
tional interest in 1599.22 acres. The answer chal- 
lenges the plaintiffs’ interpretation of Paragraph 
10 of the contract, supra. 

Regarding the plaintiffs’ alternative claim for 
relief based upon their own alleged mistake, which 
has already been fully set forth herein, the defend- 
ant merely admits that it negotiated for the pur- 
chase of the undivided interests in the land de- 
scribed in the schedule attached to the agreement, 
including the plaintiffs’ undivided interest therein. 
Every other allegation regarding the unilateral mis- 
take 1s denied. 

As its third defense, the Company asserts that 
any claim for relief due to the plaintiffs’ alleged 
mistake did not accrue within three years before 
the commencement of this action, and is therefore 
barred by the limitations provisions of Section 
338-4 of the California Code of Civil Procedure. 


7. The Motions Relating to a Jury Trial 

On April 25, 1952, the plaintiffs filed a demand 
for a jury trial, on the claim for relief predicated 
upon the contract either with or without reforma- 
tion. 
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On May 1, 1952, the defendant filed a motion to 
dispense with a jury trial on the reformation issue. 
The motion was made pursuant to Rule 39(a) (2) 
of the Federal Rules of Civil Procedure. 


8 The Planitiffs Are Not Entitled to Relief on 
the Contract as It Stands. 

It is fundamental law that, when a copy of a 
contract is attached to a pleading, the contract it- 
self, and not what the pleader alleges it to be, is 
determinative. This rule applies even on a motion 
to dismiss. 

In Foshee vs. Daoust Construction Co., 7 Cine 
185 F. 2d 23, 25 (1950), the Court pointed out that 
‘where the allegations of a pleading are inconsist- 
ent with the terms of a written contract attached as 
an exhibit, the terms of the latter, fairly con- 
strued, must prevail over the averments differing 
therefrom. (Cases cited)’’ 

We must turn, then, to the contract itself in 
order to ascertain the intention of the parties. A 
written contract ‘‘supersedes all the negotiations 
or stipulations concerning its matter which pre- 
ceded or accompanied the execution of the instru- 


1See also Pelelas vs. Caterpillar Tractor Co., 7 
Cir., 113 F. 2d 629, 631 (1940), certiorar1 denied, 
911 U.S. 700 (1940) ; Sinclair Refining Co. vs. Ste- 
vens, 8 Cir., 1238 F. 2d 186, 189 (1941), certiorarl 
denied, 315 U. 8. 804 (1942) ; Zeligson vs. Hartman- 
3lair, Inc., 10 Cir., 126 FB, 2d 595, 597 (1942); 
Faves vs. Timm Aircraft Corp., 107 C.A. 2d 367, 
870 (1951), petition for a hearing by the State 
Supreme Court denied (1952). 
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ment.’’ Section 1625 of the California Civil Code.2 
The plaintiffs contend, however, that the contract 
contains an ‘‘extrinsic ambiguity,’’ within the am- 
bit of Section 1856 of the California Code of Civil 
Procedure. That section reads as follows: 

‘“‘An agreement reduced to writing deemed 
the whole. When the terms of an agreement 
have been reduced to writing by the parties, 
it is to be considered as containing all those 
terms, and therefore there can be between the 
parties and their representatives, or successors 
In interest, no evidence of the terms of the 
agreement other than the contents of the writ- 
ing, except in the following cases: 

‘1. Where a mistake or imperfection of 
the writing is put in issue by the pleadings; 

“2. Where the validity of the agreement 
is the fact in dispute. 

‘But this section does not exclude other evi- 
dence of the circumstances under which the 
agreement was made or to which it relates, as 
defined in section eighteen hundred and sixty, 
or to explain an extrinsic ambiguity, or to 
establish illegality or fraud. The term agree- 
ment includes deeds and wills, as well as con- 
tracts between parties.’’? (Emphasis supplied.) 


In the instant case, however, there is no ambi- 
guity, either extrinsic or intrinsic, in the contract. 


2See also United Iron Works vs. Outer Harbor 
Dock and Wharf Co., 168 Cal. 81, 84-85 (1914); 
Harding vs. Robinson, 175 Cal. 534, 537 (1917). 
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Tf there was any misconception or misapprehension 
regarding the agreement, it existed in the minds 
of the plaintiffs alone. ‘The mistake, if any, was 
purely subjective with them, and, as we shall see 
presently, they are not in a posiiton to take advan- 
tage of it. 

After quoting Section 1856, supra, the Supreme 
Court of California, in Barnhart Aircraft, Ine., vs. 
Preston, 212 Cal. 19, 21-22, 93-94 (1931), referred 
with approval to the following language used by 
Jones in his Commentaries on Evidence, volume 3, 
section 404: 

oc * * * Ambiguity in a written contract, 
calling for construction, may arise as well from 
words plain in themselves but uncertain when 
applied to the subject matter of the contract, 
as from words which are uncertain in their 
literal sense * * * Such an ambiguity never 
arises out of what was not written at all, but 
only out of what was written so blindly and 
imperfectly that _its meaning is doubtful. 

‘<<Tt must be borne in mind that although 
declarations of the parties may in some cases 
be received to explain contracts or words of 
doubtful meaning, yet no other words can be 
added to or substituted _for those of the writ- 
ing. ‘The courts are not at liberty to speculate 
as to the general intention of the parties, but 
are charged with the duty of ascertaining the 
meaning of the written language.’ ”’ (Emphasis 
supplied.) 
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Applying the foregoing language to the instant 
contract, there is absolutely no warrant for assert- 
ing that the words ‘‘fractional interest of John F. 
Ducey in the property”? were ‘‘written blindly and 
impertectly’’ or that their meaning is ‘‘doubtful”’; 
and since ‘‘no other words can be added to or sub- 
stituted for those of the writing,’’ we cannot read 
“in the property’? to mean ‘“‘in any of the prop- 
erty.’’ 


Similarly, in Eastern-Columbia vs. System Auto 
Parks, Inc., 100 C.A. 2d 541, 545 (1950), it was 
said. 

‘““If the language of the instrument is clear 
and explicit the intention of the parties must 
be ascertained from the writing alone. Parol 
evidence is admissible only where the language 
used is doubtful, uncertain or ambiguous and 
only then in cases where the doubt appears 
upon the face of the contract. (Cases cited.)’’S 


Generally speaking, we may say that ‘‘the prop- 
erty,’’ as used in the present contract, means ‘‘all 
the property.’’ A closely similar question was pre- 
sented to the Court in Russell vs. Stillwell, 106 Cal. 
App. 88, 92 (1930): 


3See also Betts vs. Orton, 34 Cal. App. 397, 400 
(1917) ; Courtright vs. Dimmick, 22 C.A. (2d) 68, 
71 (1937), petition to have the cause heard in the 
California Supreme Court denied (1937); Miranda 
vs. Miranda, 81 C.A. 2d 61, 66-67 (1947), petition 
for a hearing by the California Supreme Court 
denied (1947). 
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“We ean see but one construction that can 
be placed upon the words in the added clause 
‘the completion of the plans,’ and that is all 
plans before mentioned in the contract—not 
merely preliminary plans. The words them- 
selves require no explanation. If they did it 
could be found in the contract itself. In the 
absence of fraud, where the parties have re- 
duced to writing what appears to be a complete 
and certain agreement, parol evidence will not 
be permitted for the purpose of varying the 
written contract.’’ 


Quoting a salutory admonition to be found in the 
California statutes themselves, our Court of Ap- 
peals, in Black vs. Richfield Oil Corporation, 146 
F. 2d 801, 804 (1945), certiorari denied, 325 U.S. 
867 (1945), said: 

“The California law is admittedly controll- 
ing. A statute of that state (section 1858, Cal. 
Code Civ. Proc.) provides that, in the con- 
struction of an instrument, ‘the office of the 
judge is simply to ascertain and declare what 
is in terms or in substance contained therein, 
not to insert what has been omitted, or to omit 
what has been inserted.’ ‘The local decisions, 
like those of the courts elsewhere, are in har- 
mony with the elementary principle declared 
by the statute.”’ 

One of the authorities relied upon by the plain- 


tiffs is Universal Sales Corporation, Ltd., vs. Cali- 
fornia Press Manufacturing Company, 20 C. Ges 
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Tol, 776 (1942). The plaintiffs quote the following 
excerpt from what they term the ‘‘separate concur- 
ring opinion’’ of Mr. Justice Traynor: 

‘“Words are used in an endless variety of 
contexts. Their meaning is not subsequently 
attached by the reader but is formulated by the 
writer and can only be found by interpretation 
in the light of all the circumstances that reveal 
the sense in which the writer used the words. 
The exclusion of parol evidence regarding such 
circumstances merely because the words do not 
appear ambiguous to the reader can easily 
lead to the attribution to a written instrument 
of a meaning that was never intended.’’ 


The plaintiffs have omitted the two opening sen- 
tences of Mr. Justice Traynor’s opinion, immedi- 
ately preceding the extract quoted supra. Those 
two sentences definitely establish that the justice 
dissented from the majority opinion in the very 
respect that is crucial here: 

‘‘T coneur in the judgment. I do not agree 
with the premise implicit in the majority 
opinion that parol evidence as to the meaning 
of the contract was admissible only because the 
contract is ambiguous on its face.’’ 


This Court believes that the rule was correctly 
stated by Mr. Associate Justice Curtis, who gave 
the majority opinion: 

‘‘The fundamental canon of construction 
which is applicable to contracts generally is the 
ascertainment of the intention of the parties 
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(Civ. Code, sec. 1636), and in accordance with 
section 1638 of the Civil Code, the language of 
the agreement, if clear and explicit and not 
conducive to an absurd result, must govern its 
interpretation.’’ (Page 760.) 


To hold that the meaning of words ‘‘is not sub- 
sequently attached to them by the reader but is 
formulated by the writer’? 1s too reminiscent of 
Humpty Dumpty’s oft-quoted theory of semantics.4 


9. The Plaintiffs Have Not Made a Showing That 
Entitles Them to a Reformation of the Con- 
tract. 

Rule 9(b) of the Federal Rules of Civil Proce- 
dure reads in part as follows: 
“Tn all averments of fraud or mistake, the 
circumstances constituting fraud or mistake 
shall be stated with particularity * ae 


There has been given hereinabove a somewhat 
full summary of the plaintiffs’ so-called ‘‘expanded 
and particularized”’ allegations purporting to deal 
with their unilateral mistake. 


4¢ “When I use a word,’ Humpty Dumpty said 
in a rather scornful tone, “it means just what I 
choose it to mean—neither more nor less.’ 

“<The question is,’ said Alice, ‘whether you can 
make words mean so many different things.’ 

‘<< he question is,’ said Humpty Dumpty, ‘which 
is to be master—that’s all.’ ” 

Lewis Carroll: ‘‘Through the Looking Glass and 
What Alice Found There,’ chapter vi, page 234 
(M. A. Donohue & Co., Chicago and New Youle 


5Qee also Auerbach vs. Healy, 174 Cal. 60, 63 
GHG ) . 
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Taking these allegations by their four corners, 
however, we find that while they are replete with 
details, the details are not pertinent to the question 
of the plaintiffs’ asserted unilateral ‘‘mistake.”’ 

The most relevant statement in that connection 
is to be found in the very first paragraph of the 
plaintiffs’ explanation. But the allegation in ques- 
tion, already quoted in full substance herein, is 
merely one of an ultimate fact; namely, that ‘‘Plain- 
tiffs executed said agreement under the understand- 
ing and belief that Section 10-(A) thereof meant 
plaintiffs should receive as the price of their inter- 
est * * * an amount equal to the difference between 
$75 per acre and any higher price,’’ ete. 

There is absolutely nothing in the succeeding 
paragraphs that in the slightest degree bears upon 
the question of the execution of the agreement ‘‘by 
plaintiffs under a mistake on their part as to the 
meaning and effect thereof, which mistake was 
known or suspected by defendants at the time of 
the execution thereof.”’ 

On the contrary, the plaintiffs allege that ‘‘The 
contingency of the purchase of the fractional inter- 
est of John F. Ducey in a part of but less than all 
of said lands was not discussed during the negotia- 
tions between plaintiffs and defendant corpora- 
iene?’ 

Indeed, the very closing words of the plaintiffs’ 
‘‘expended and particularized allegations”’ regard- 
ing their alleged mistake fail to set forth that even 
they understood the contract to mean that if Ducey 
sold less than all his interest in the land to the 
defendant they would receive the differential be- 
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tween $75 per acre and the higher price paid to 
Ducey: 

« * * * the plaintiffs at all times prior to, 
and at the time of executing said agreement 
understood and believed and defendant corpo- 
ration at all said times knew or suspected that 
plaintiffs under the terms of said agreement 
understood and believed that plaintiffs would 
receive the difference between $79.00 per acre 
and any higher price per acre which might be 
agreed upon between defendant corporation 
and John F. Ducey at any time prior to July 
1, 1950.” 


At that point in the plaintiffs’ recital, bringing 
to a culmination the lengthy narrative regarding 
the negotiations, one would expect the plaintiffs to 
make strong mention of their alleged understand- 
ing that the agreement covered Ducey’s sale to the 
defendant of his fractional interest in less than all 
the lands. Yet as to that erucial feature of the 
case, the plaintiffs’ peroration contains no specific 
word. ‘‘O most lame and impotent conclusion !”’ 

From this eloquent lack of particularity on so 
vital an issue, the Court is forced to the conviction 
that there are no facts which the plaintiffs can 
allege regarding even their own asserted subjective, 
unilateral misunderstanding of the meaning of the 
agreement. Their hindsight seems to be vastly 
superior to their foresight. 

Section 3399 of the California Civil Code lays 
down the conditions under which a contract may be 
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revised by the courts on the ground of mistake: 
‘“When, through fraud or a mutual mistake 
of the parties, or a mistake of one party, which 
the other at the time knew or suspected, a writ- 
ten contract does not truly express the inten- 
tion of the parties, it may be revised, on the 
application of a party aggrieved, so as to ex- 
press that intention, so far as it can be done 
without prejudice to rights acquired by third 
persons, in good faith and for value.”’ 


In California, it is well settled that, before a 
contract can be reformed on the ground of fraud 
or mistake, the plaintiff must plead and prove a 
definite agreement that pre-existed the instrument 
sought to be corrected. 

In Auerbach vs. Healy, supra, 174 Cal. at pages 
62-63, the Supreme Court of California said: 

‘The rules of pleading in actions for the 
reformation of contracts are well established, 
and should be familiar. The complaint should 
allege ‘what the real agreement was, what the 
agreement reduced to writing was, and where 
the writing fails to embody the real agreement.’ 
34 Cyc. 972.) If the complaint seeks the correc- 
tion of a description of land, ‘the pleading must 
describe the premises so as to render certain the 
location and boundaries.’ (34 Cye. 973.)’’ 


Counsel for the plaintiffs contend, however, that 
‘fas to a mistake of one party which the other at 
the time knew or suspected’’ they ‘‘have been un- 
able to find any California cases holding that it is 
necessary to allege under these circumstances that 
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the parties did come to an agreement, and setting 
forth that agreement.’’ 

There is, however, precisely such a case, decided 
recently by the Supreme Court of California and 
citing numerous authorities: Bailard vs. Marden, 
36 C. 2d 703, 708-709 (1951). There the plaintiffs 
alleged both a mutual mistake and their own uni- 
lateral mistake, as is made clear on page 704 of 
the opinion. 

With such a situation before it, the Court said: 

“The purpose of reformation is to effectuate 
the common intention of both parties which 
was incorrectly reduced to writing. To obtain 
the benefit of this statute (Section 3399), it is 
necessary that the parties shall have had a 
complete mutual understanding of all the essen- 
tial terms of their bargain; if no agreement 
was reached, there would be no standard to 
which the writing could be reformed. 

‘“‘Otherwise stated, ‘(1)nasmuch as the relief 
sought in reforming a written instrument is to 
make it conform to the real agreement or in- 
tention of the parties, a definite intention or 
agreement on which the minds of the parties 
had met must have pre-existed the instrument 
in question.’ (Authorities cited.) Our statute 
adopts the principle of law in terms of a single 
intention which is entertained by both of the 
parties. ‘Courts of equity have no power to 
make new contracts for the parties, ~ a 
(N) or can they reform an instrument accord- 
ing to the terms in which one of the parties 
understood it, unless it appears that the other 
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party also had the same understanding. (22 
Cal. Jur. section 2, p. 710). If this were not 
the rule, the purpose of reformation would be 
thwarted.’’ 


Nowhere in the amended complaint now before 
this Court is there any suggestion of any ‘‘pre- 
existing agreement”? to which the sought-for re- 
formed instrument should conform. The verbose 
statement in the amended complaint contains no 
intimation that the plaintiffs envisaged any sale by 
Ducey to the defendant of his undivided fractional 
interest in only a part of the lands in question. 
On the contrary, the amended complaint specifi- 
cally negatives such a suggestion, for, as we have 
seen, it alleges that the purchase by the defendant 
of Ducey’s interest in “less than all’’ of the lands 
‘“was not discussed.”’ 


10. The Amended Complaint Shows on Its Face 
That the Action for Reformation Is Barred 
by the Statute of Limitations. 

Under Rule 9(f) of the Federal Rules of Civil 
Procedure, ‘‘For the purpose of testing the suffi- 
ciency of a pleading, averments of time * * * are 
material * * *’’ Accordingly, where a complaint 
shows on its face that the action is barred by a 
statute of limitations, the defense can be raised by 
a motion to dismiss. 

A recent case in point, decided by our Court of 
Appeals, is Suckow Borax Mines Consolidated, 
Inc., vs. Borax Consolidated, Ltd., 9 Cir., 185 F. 2d 
196, 204 (1950), certiorari denied, 340 U.S. 948 
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(1951), rehearing denied, 341 U.S. 912 (1951). 
There the Court said: 

‘6 * * ® 9 eomplaint may properly be dis- 
missed on motion for failure to state a claim 
when the allegations in the complaint affirma- 
tively show that the complaint is barred by the 
applicable statute of limitations. This is be- 
cause Rule 9(f) makes averments of time and 
place material for the purposes of testing the 
sufficiency of a complaint. (Many cases cited) ’’6 


Tt is well settled that, where there is no appli- 
cable Federal statute of limitations, the statute of 
the State where the action is brought controls.” 

Section 338 (4) of the California Code of Civil 
Procedure provides that ‘An action for relief on 
the ground of * * * mistake’? must be brought 
within three years. The subsection further sets 
forth: 


6See also Gossard VS. Gossard, 10 Cir., 149 F 2d. 
11, 113 ses): Brictson vs. Woodrough, 8 Cin 
1ie4 fb 2d @Oy. 110s. (1947), certiorari denied, 
934 U.S. 849 (1948); 2 Moore’s Federal Practice, 
9d ed., Section 9.07, page 1920; 1 Barron and Holt- 
zoff’s Federal Practice and Procedure, Rules ed., 
Section 307, page 596. 


7Johnson vs. Greene, DC Cal., 14 F Supp. 949, 
947 (1936), affirmed, 9 Cir. 88 F 2d 683 (1987) ; 
Latta vs. Western Inv. Co., 9 Cir., 173 F 2d 99, 
107 (1949), certiorari denied, 337 U.S. 940 (1949), 
petition for rehearing denied, 338 U.S. 840 (1949), 
motion for leave to file a second petition for re- 
hearing denied, 338 U.S. 863 (1949), motion for 
leave to file petition for rehearing denied, 338 U.S. 
889 (1949); Zellmer Vs. Acme Brewing Co., 9 Cir., 
184 Ff 2d 940, 942 (1950), 21 ALR 2d 253n. (1952). 
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‘The cause of action in such ease not to be 
deemed to have accrued until the discovery, by 
the aggrieved party, of the facts constituting 
the fraud or mistake.’’ 


The amended complaint states that the written 
agreement between the plaintiffs and the defendant 
was entered into on April 10, 1946. The original 
complaint, which, as we have seen, contained an 
alternative prayer for reformation of the contract, 
was filed on August 23, 1951, more than five years 
after the execution of the purchase agreement. 

In an effort to escape the application of the 
statute of limitations, however, the plaintiffs allege 
in both the original and the amended complaint: 

‘During the month of February, 1949, plain- 
tiffs discovered that * * * on or about Decem- 
ber 9, 1947, defendant corporation had acquired 
the 494.8/1360 fractional interest of John F. 
Dueey,”’’ ete. 


Although Section 338(4), supra, provides that the 
statute does not start to run until such time as the 
mistake or fraud is discovered, it is well established 
in California, as elsewhere, that the time will begin 
to run at such time as the plaintiffs could with 
reasonable diligence have ascertained the facts.8 

The amended complaint should have contained 
allegations of facts showing why the alleged mis- 
take, in the exercise of reasonable diligence, was 
not discovered until a time within the period of 


8Shain vs. Sresovich, 104 Cal. 402, 405 (1894), 
Simpson vs. Dalziel, 135 Cal. 599, 603 (1902). 
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limitation. In other words, the party sceking to 
avoid the bar must plead facts excusing the failure 
to make an earlier discovery of the mistake. 

In Bradbury vs. Higginson, 167 Cal. 553, 958 
(1914), the Court said: 

“Tt is true that the answer avers that the 
defendant did not discover the mistake until 
August, 1909, which was within three years of 
the filing of the answer. But a mere averment 
of ignorance of a fact which a party might 
with reasonable diligence have discovered 1s 
not enough to postpone the running of the 
statute. (Cases cited). It is necessary for the 
party seeking to avoid the bar to affirmatively 
plead facts excusing the failure to make an 
earlier discovery of the mistake or fraud relied 
Mpon, 2 


In California, an action for the reformation of 
a contract may be barred even though the time for 
bringing a suit on the contract itself has not yet 
run. In Bradbury vs. Higginson, supra, 167 Cal. 
at page 559, the Court, referring to Gardner Vs. 
California Guar., etc., Co., 187 Cal. 71, used the fol- 
lowing language: 

“The opinion in the Gardner case contains, 
further, an expression to the effect that an 
action for the reformation of a contract is not 
barred so long as an action on the contract 


98ee also Montgomery vs. Peterson, 27 Cal. App. 
671, 675-676 (1915) ; Johnson Vs. Ware, 58 C.A. 2d 
904, 207 (1943); Prentiss vs. McWhirter, 9 Cir., 
63 F 2d 712, 713 (1933), 172 ALR 290 (1948). 
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itself might be brought. If this be the correct 
rule, we do not consider it applicable to a 
case like the one before us, where the reforma- 
tion is not merely incidental to the main relief 
sought, but_is an essential prerequisite to the 
asking of any relief.’? (Emphasis supplied. ) 


The plaintiffs seek to avoid the incidence of the 
statute of limitations by relying upon the pro- 
visions of Paragraph 10-(B), to the effect that the 
defendant agreed with the plaintiffs that, in the 
event that it should purchase the Ducey interest 
it would, within 15 days, notify the plaintiffs to 
that effect. It is conceded that the defendant did 
not give the plaintiffs such notice. 

The short answer to this contention, of course, 
is that the defendant did not purchase the Ducey 
interest in all of the property, but in only a part 
of it. This feature of the case has already been 
fully discussed herein, and need not be labored 
here. 

Since the defendant did not purchase the Ducey 
interest in all of the lands, it was not required to 
give the plaintiffs the notice specified in Section 
10-(B). 

A statute of limitations is not a technical device 
by means of which meritorious claims may be de- 
feated. It is a statute of repose, and is looked upon 
favorably in Anglo-American jurisprudence. In 
Wood vs. Carpenter, 101 U.S. 135, 139 (1879), the 
Court said: 

“Statutes of limitation are vital to the wel- 
fare of society and are favored in the law. 


76 James V. McConnell, et al., vs. 


They are found and approved in all systems of 
enlightened jurisprudence. They promote re- 
pose by giving security and stability to human 
affairs. An important public policy hes at 
their foundation. They stimulate to activity 
and punish negligence. While time is con- 
stantly destroying the evidence of rights, they 
supply its place by a presumption which ren- 
ders proof unnecessary. Mere delay, extending 
to the limit prescribed, is itself a conclusive 
bar. The bane and antidote go together.’’10 


11. Conclusion 

Tnsofar as the claim for relief on the contract as 
it stands is concerned, it is admitted that the plain- 
tiffs have left their pleadings unchanged. Accord- 
ingly, the Court adheres to its ruling of November 
7, 1951, to the effect that there is no ambiguity in 
the contract in its present form. 


Tn their Amended Complaint, the plaintiffs have 
failed (a) to set out any pre-existing agreement 
according to which the contract should be reformed, 
and (b) to give a cogent and persuasive explana- 
tion as to how they came to make their alleged 


‘Cunilateral mistake. a 


Finally, the Amended Complaint is barred by 
the three-year statute of limitations, insofar as it 
relates to the reformation of the contract. 


Accordingly, the Amended Complaint is dis- 


10See also Shain vs. Sresovich, supra, 104 Cal. at 
page 406. 
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missed, and judgment is rendered in favor of the 
defendant. 


Dated: September 3d, 1952. 


/s/ DAL M. LEMMON, 
United States District Judge. 


[Endorsed]: Filed September 3, 1952. 


United States District Court for the Northern 
District of California, Northern Division 


Civil Action File No. 6532 


JAMES V. McCONNELL and MARGOT 
MURPHY McCONNELL, 
Plaintiffs, 
vs. 


PICKERING LUMBER CORPORATION, a Cor- 
poration, DOE ONE, DOE TWO and DOE 
THREE, 

Defendants. 


JUDGMENT OF DISMISSAL 


Defendant Pickering Lumber Corporation having 
filed herein its motion to dismiss plaintiffs’ 
amended complaint on the ground that it fails to 
state a claim upon which relief can be granted, 
and having further filed its answer herein whereby 
as its first defense it asserts that plaintiffs’ amended 
complaint fails to state a claim against the defend- 
ant on which relief can be granted; and the Court 
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having heard arguments and considered briefs on 
defendant’s motion to dismiss, and being fully 
advised in the premises and having heretofore filed 
its memorandum and order thereon, now therefore 
pursuant to said memorandum auacl @ienveie 


It Is Hereby Ordered, Adjudged and Decreed 
that defendant’s motion to dismiss plaintiffs’ 
amended complaint be and the same is hereby 
granted and plaintiffs’ amended complaint is hereby 
dismissed with prejudice; and judgment is hereby 
rendered in favor of the defendant and against the 
plaintiffs, and defendant is awarded its costs of 
suit herein in the sum of One Hundred Seventy 
Dollars ($170) ; 


It Is Further Ordered, Adjudged and Decreed 
that plaintiffs’ motion to vacate the order of this 
Court of November 7, 1951, dismissing plaintiffs’ 
original complaint, as being contrary to the law, be 
and the same is hereby denied. 


Dated: September 16, 1952. 


/s/ DAL M. LEMMON, 
Judge of the United States 
District Court. 


[Endorsed]: Filed September 16, 1952. 
Affidavit of mailing attached. 


Entered September 16, 1952. 
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NOTICE OF APPEAL FROM JUDGMENT 
OF DISMISSAL 


To Pickering Lumber Corporation, a Corporation, 
and to John F. Downey, Ralph R. Martig, and 
Downey, Brand, Seymour & Rohwer, Its At- 
torneys: 

You and Each of You will please take notice that 
James V. McConnell and Margot Murphy McCon- 
nell, plaintiffs above named, hereby appeal to the 
Court of Appeals for the Ninth Circuit from the 
final Judgment of Dismissal entered in this action 
on the 16th day of September, 1952. 


Dated this 9th day of October, 1952. 
/8/ HERBERT BARTHOLOMEW, 
/s/ PEMBROKE GOCHNAUER, 
Attorneys for Appellants. 


[Endorsed]: Filed October 15, 1952. 


[Title of District Court and Cause.] 
STATEMENT OF POINTS UPON WHICH 
APPELLANTS INTEND TO RELY 


Ihe points upon which the appellants intend to 
rely upon this appeal are as follows: 


1. The District Court erred in dismissing plain- 
tiffs’ amended complaint sua sponte after an answer 
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had been filed, the issues were joined, depositions 
of the parties had been taken and filed and the case 
had been regularly set for trial. 


29. The District Court erred in vacating, sua 
sponte, its own Order of March 26, 1952, deferring 
until the time of trial a ruling on defendant’s mo- 
tion to dismiss the amended complaint. 


9 The District Court erred in vacating, sua 
sponte, its Order of January 3, 1952, resubmitting 
plaintiffs’ motion to vacate its Order of November 
7, 1951, dismissing plaintiffs’ original complaint. 


4. The District Court erred in dismissing plain- 
tiffs’ amended complaint upon the asserted sround 
that said amended complaint failed to state a claim 
for relief upon a written contract. 


5. The District Court erred in dismissing plain- 
tiffs’ amended complaint upon the asserted eround 
that said amended complaint failed to state a claim 
for relief for reformation of a written contract 
based upon a mistake by plaintiffs as to the mean- 
ing and effect thereof which mistake was known 
or suspected by defendant at the time of the execu- 
tion thereof. 


6. The District Court erred in dismissing the 
plaintiffs’ amended complaint upon the asserted 
ground that said amended complaint shows on its 
face that the action for reformation 1s barred by 
the Statute of Limitations. 


7. The District Court erred in dismissing plain- 
tiffs’ amended complaint on the basis of allegations 
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contained in the plaintiffs’ original unverified com- 
plaint and in defendant’s unverified answer. 


5. The District Court erred in dismissing plain- 
tiffs’ amended complaint without leave to amend 
and without resort to pre-trial conference or to a 
consideration of the depositions of the plaintiffs and 
of the officers of defendant corporation, which 
depositions were then on file with the court; and 
in accepting, as indicated in its opinion, statements 
of counsel in unverified pleadings as a substitute 
for valid evidence of the ultimate facts. 


Dated this 21st day of October, 1952. 
/s/ HERBERT BARTHOLOMEW, 


/s/ PEMBROKE GOCHNAUER, 
Attorneys for Appellants. 


A copy of the within Statement of Points Upon 
Which Appelants Intend to Rely was served upon 
defendant Pickering Lumber Corporation and its 
attorneys of record herein by depositing a copy 
thereof in the United States mail at San Francisco, 
California, addressed to: John F. Downey, Ralph 
R. Martig, of Downey, Brand, Seymour & Rohwer, 
500 Capital National Bank Building, Sacramento 
14, California, on October 21, 1952. 


/s/ HERBERT BARTHOLOMEW. 


[Endorsed]: Filed October 22, 1952. 
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[Title of District Court and Cause. | 


CERTIFICATE OF CLERK TO RECORD 
ON APPEAL 


I, C. W. Calbreath, Clerk of the District Court 
of the United States for the Northern District of 
California, do hereby certify that the foregoing and 
accompanying documents listed below, are the origi- 
nals, or certified copies of originals filed in this 
Court in the above-entitled case, and that they 
constitute the record on appeal as designated herein 
by the parties. 


Complaint. 

Notice of motion to dismiss. 

Order, dated Nov. 7, 1951. 

Notice of motion to vacate order dismissing the 
complaint dated and filed Nov. 7, 1951, and for 
leave to file amended complaint. 

Memorandum, dated Jan. 3, 1952. 

Amended complaint. 

Motion to dismiss amended complaint. 

Order dated March 26, 1952. 

Answer of defendant Pickering Lumber Co. 

Demand for jury trial. 

Motion to dispense with jury trial on reformation 
issues. 

Memorandum and order, dated Sept. 3, 1952. 

Judgment of dismissal. 

Notice of appeal. 

Supersedeas bond on appeal. 
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Statement of points upon which appellants intend 
to rely. 

Designation of contents of record on appeal. 

In Witness Whereof, I have hereunto set my 


hand and the seal of said Court this 30th day of 
October, 1952. 


[Seal] C. W. CALBREATH, 
. Clerk. 


By /s/ C. C. EVENSEN, 
Deputy Clerk. 


[Endorsed]: No. 13602. United States Court of 
Appeals for the Ninth Circuit. James V. McConnell 
and Margot Murphy McConnell, Appellants, vs. 
Pickering Lumber Corporation, Appellee. Tran- 
script of Record. Appeal from the United States 
District Court for the Northern District of Califor- 
nia, Northern Division. 


Filed October 31, 1952. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 
No. 18602 


JAMES V. McCONNELL and MARGOT 
MURPHY McCONNELL, 
Appellants, 
VS. 
PICKERING LUMBER CORPORATION, a Cor- 


poration, 
Appellee. 


STATEMENT BY APPELLANTS OF POINTS 
ON WHICH THEY INTEND TO RELY ON 
APPEAL 

Appellants, James V. McConnell and Margot 
Murphy McConnell, refer to the Statement of 
Points upon which Appellants Intend to Rely, filed 
in the office of the Clerk of the United States Dis- 
trict Court for the Northern District of California, 
Northern Division, on October 15, 1952, and incor- 
porate said statement of points as fully as though 
said points were specifically set forth herein. 

In addition to the foregoing, appellants hereby 
designate the following additional point upon which 
they intend to rely on appeal: 

The District Court erred in entering judgment 
for defendant Pickering Lumber Corporation and 
against the plaintiffs. 

Dated: November 19th, 1952. 

/s/ HERBERT BARTHOLOMEW, 
/3/ PEMBROKE GOCHNAUER, 
Attorneys for Appellants. 


[Endorsed]: Filed November 19, 1952. 


